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ELECTRICITY FROM A LEGAL STANDPOINT. 


KEASBE 


Jeet ene 


Electric Wires in Streets and Highways. 


A Discussion of the Law relating to the Use of Streets and Public High- 
ways for Lines of Electric Wires, Overhead or Underground. 


By EDWARD Q. KEASBEY, Esq. 


THE FOLLOWING ARE THE SUBJECTS OF THE CHAPTERS: 


I. InrTROpUCTORY.—Legal Relations ofthe Wiresto | LIGHTING OF PRIVATE HousEs.—Poles and Wires and 


the Highways.—Public and Private Rights. Underground Cables. 
Il. BY WHAT AUTHORITY the Street may be Usedfor | X. RIGHTS OF ABUTTING OWNERS with Respect to the 
Electric Wires.—The EXTENT OF LEGISLATIVE CONTROL | ELECTRIC RAILWAY.—Comparison with other Railways 


over Streets, and the Limits of MUNICIPAL AUTHORITY. | in the Streets.—Cases on the Rights of Abutting Owners 

Ill. MUNICIPAL CONTROL.—Grunts made Subject to with Respect to STEAM RAILROADS, HORSE RAILROADS, 
CONSENT OF LOCAL AUTHORITIES.—HOW THAT CONSENT CABLE ROADS and STEAM DUMMY ROADS.—PRINCIPLE 
may be Given, and what, if any, CONDITIONS may be GOVERNING all These.—Application of it to the ELEc- 





Imposed. TRIC RAILWAY. 

IV. MUNICIPAL CONTROL.—POLICE REGULATIONS. — | XI, CONDEMNATION OF PRIVATE RIGHTS FOR LINES OF 
Extent and Scope of Police Powers.—License Fees.— | ELECTRIC WIREs.—If Private Rights are Affected, or 
Regulations of FARES, TOLLS, etc. Consent is Required by Statute, Condemnation is Nec- 

V. POLES AND WIRES as an OBSTRUCTION to the essary.—Requirements of Petition to Condemn. 
Highway.—How far they are Justified by a GRANT OF XII, TELEGRAPHS ON Post ROADS.—Right of all Tele 
PERMISSION, graph Companies to Use Vost Roads of the United 

VI. UNDERGROUND WIkEs.—Power to Compel Wires States. 
to be Put Underground,—Right of the Companies to In- XII. TELEGRAPH LINES ALONG RALLROADS.—Exclu- 
sist on Putting their Wires Underground. sive Privileges.—Use of Right-of-Way.—Compensation 

VIL. RIGHTS OF THE OWNERS OF ABUTTING LANDS to Abutting Owner for New Use, ete 
with Reference to the Use of the Streets for Electric XIV. CONFLICT BETWEEN THE TELEPHONE COMPA- 
Wires. NIES and the ELECTRIC LIGHT and ELECTRIC RAILWAY 

VILL. RIGHTS OF THE ABUTTING OWNER with Respect COMPANIES. - Interference with Telephone Service, 
to the TELEGRAPH AND TELEPHONE. XV. “NEGLIGENT CONSTRUCTION. — INJURIES FROM 

IX. RIGHTS OF ABUTTING OWNERS with Respect to Unavur ™ OR DEFECTIVE POLES AND WIRES. — 
ELEcTRIC LIGHT WIRES for Public Lighting, and for WIRE ede — DANGEROUS CURRENTS, etc. 

—— loony 


The discussion includes the RIGHTS OF THE PUBLIC and OWNERS OF’ Van ,AND with respect 
to the OCCUPATION OF CITY STREETS AND COUNTRY ROAb® for the 1<LEGRAPH ane yELEPHONE LINES, 
ELECTRIC LIGHT WIRES, and the OVERHEAD WIRES of the ELECTRIC RAILWAY; also the rights of 
TELEGRAPH COMPANIES under the ACT OF CONGREss and at COMMON LAW TO STRETCH THEIR WIRES 
ALONG THE RAILROADS. ‘The author discusses the underlying principles, and also gives a full account 
of all the cases (some of which have never been reported) bearing directly upon the subject of electric 
wires in the streets. 
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The case of City of Brenham v. German- 
American Bank, recently decided by the 
United States Supreme Court, is the occasion 
and text of a very interesting article, which 
appears in this issue, written by a prominent 
member of the Illinois Bar. The subject of 
the article is ‘tImplied Powers of Public 
Corporations to Issue Negotiable Securities,”’ 
and its object is to make apparent that the 
supreme court, in the decision of the above 
case, has departed from established prece- 
dents and made a ruling which will seriously 
impair the value of public municipal securi- 
ties. The precise point decided in the case 
referred to was that the power given a city 
by charter to borrow money does not include 
the power to issue and sell negotiable bonds. 
In Merrill v. Monticello, decided by the same 
court a few months ago, the doctrine was 
for the first time virtually asserted, and we 
commented upon it at the time as a wide de- 
parture from what had been regarded for 
many years as the established doctrine. The 
court in the present case leaves no room to 
doubt the meaning and scope of the Monti- 
cello case, for they make public announce- 
ment that the later cases in that court are to 
be understood as overruling Rogers y. 
Burlington and Mitchell v. Burlington, where- 
in a contrary doctrine was upheld. As the 
dissenting opinion of Mr. Justice Harlan, 
concurred in by Mr. Justices Brewer and 
Brown, very clearly shows, the cases decided 
since Rogers vy. Burlington, which were cited 
in the opinion of the court as in effect over- 
ruling that case and announcing the doctrine 
that an express power given to a municipal 
corporation to borrow money does not au- 
thorize the execution of negotiable instru- 
ments for the money so borrowed, do not so 
decide. ‘“‘In no one of those cases,’’ says 
Mr. Justice Harlan, ‘‘was there any question 
us to negotiable securities being issued un- 
der an express power to borrow money, and 
some of them concede that such a power car- 
ries with it authority to give a negotiable 
paper for money borrowed.’’ The dissenting 
Voz. 35—No. 6. 





judges also contend, with great plausibility, 
that even the Monticello case does not sus- 
tain the broad doctrine that negotiable se- 
curities may not be issued in execution of an 
express power to borrow money. The ques- 
tion in that case, they say, was whether au- 
thority in the town of Monticello to issue 
negotiable bonds could be implied, not from 
an express but from an implied power to 
borrow money. 

No matter what may be the result of an 
investigation of the precedents upon this 
question, it does seem that, upon principle. 
the power to borrow money must necessarily 
include the power to give and issue the usual 
evidences of the indebtedness. It is cer- 
tainly very clear that if the only evidence of 
indebtedness which a borrowing municipality 
may issue, as the majority of the court con- 
clude, is a mere certificate or voucher, non- 
negotiable and impeachable in the hands of 
any holder, the courts will not hereafter be 
often called upon to consider municipal bond 
cases, for the commercial world will pru- 
dently refuse to handle them. 


es 


The House Judiciary Committee has finally 
reported a bankruptey bill, based upon the 
Torrey bill, which has been for some years 
before the country. Many changes and 
amendments have, however, been made by 
the committee with a view to obviate com- 
plaints made against former bankruptcy meas- 
ures. According to Bradstreet’s, the bill in 
its present shape provides that any person or 
company except a corporation may become a 
voluntary bankrupt upon surrendering all his 
or its property, except what is exempt by law. 
Involuntary bankruptcy may be had on the 
petition of three creditors, whose joint claims 
must exceed $500, or where there is evidence 
of fraud or insolvency involuntary bankruptcy 
may be forced, or if one fails to pay his com- 
mercial paper in thirty days and is insolvent. 
The bill prohibits assignments and giving pref- 
erences tocreditors. No salary is to be paid the 
referee out of the treasury, and all expenses 
are put upon the estate. A referee takes the 
place of the register under the old law, and a 
trustee is substituted for the assignor. The 
referee has judicial power in the absence of 
the judge, but his decision is subject to re- 
view and appeal, The petitioners are obliged 
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to pay a fee on filing their complaints, and 
the amount allowed the officers serving will be 
regulated by the act. 





NOTES OF RECENT DECISIONS. 
ContTRACT — SALE OF 
Prorerty. — Under the laws of 
Kansas, a contract for the sale of personal 


Conriicr oF Laws — 
PERSONAL 


property. by which possession is at once given 
the vendees, and the title is to remain in the 
vendors until the payment of the purchase price 
is valid. It was held by the Court of Appeals 
of Colorado, in Harper vy. People, 29 Pac. 
Rep. 1040, that where property thus sold in 


Kansas, was removed to Colorado, such 


contract is enforceable in the latter State, 
though its laws require a compliance with 
certain conditions to make such contract 
valid. Bissell, J., says: 


The matters in issue between these parties narrow 
the inquirg to a single question. An epitome of the 
facts will make the elements of the investigation ex- 
ceedingly plain. In May, 1888, the firm of Beers «& 
Lee, composed of H. M. Beers and Albert Lee, were 
residents of the State of Kansas. At tnat date they 
sold to Berwick & Beers, who were domiciled in the 
same State, a lot of personal property on condition 
that the title should not vest in the vendees except 
upon payment of certain promissory notes, which 
were executed for the purchase price, and delivered 
to the vendors at the time of the sale. The notes con- 
tained the condition. The property was then in the 
possession of the vendors at the place of the contract, 
and was immediately turned over to the vendees, who 
brought it into this State. There is no averment in 
the complaint concerning the consent of Beers & Lee 
to the removal. It appears, however, that prior to 
the maturity of the. paper one of the firm came to 
Colorade .n pursuit of the property, took it into his 
possession and started back to Kansas with it. This 
he had a right to do by the terms of the agreement. 
While on the journey he was intercepted by the sher- 
iff of Elbert county, who seized the stuff under a writ 
of attachment issued in a suit brought by some cred- 
itors of Berwick & Beers to recover a claim against 
them. There is no question made concerning the 
regularity of those proceedings. The present suit 
was brought against the sheriff to recover for the tak 
ing and conversion. The sheriff justitied by a plea of 
the judicial proceedings in which the writ issued. A 
demurrer to the answer was sustained, and the case 
was brought to the supreme court by appeal, and sub- 
sequently under the statute transferred to this court. 
It is conceded that by the law of Kansas the transac- 
tion was a valid one, and that Beers & Lee, by virtue 
of their agreement, were not divested of thefr title to 
the property, and had the right to enforce their 
claim and take possession of the chattels wherever 
they might tind them. 

To those familiar with the law of Colorado, the 
question to be settled has been foreshadowed by this 
statement, The radical difference between the law of 





the two States in such matters furnishes an apparent 
basis for the contentions of these parties. The law of 
Twyne’s Case, 2 Coke, pt. 3, p. 80, is the rule in Colo- 
rado. Without a compliance with the statute, which 
provides a way in which such liens may be protected, 
there can be no sale of personal property in this State, 
with a valid reservation of the title and a lien for the 
benetit of the vendor, when the vendee is permitted 
to take and retain possession. ‘This doctrine is clearly 
expressed in George v. Tufts, 5 Colo. 162. This plain 
principle does not determine the rights of these par- 
ties. They entered into a contract which was entirely 
valid and binding, both inter partes and as against 
third persons. Evidently the only question is whether 
this contract, valid where made, is enforceable in a 
State by whose laws it would be invalid if the contract 
had been entered into within its jurisdiction. There 
is considerable apparent diversity of Opinion among 
learned courts on this inquiry. he differences, how- 
ever, are more apparent than real. In general it may 
be said that, wherever there is any apparent contra- 
dietion in the xdjudications, it comes from a difference 
with respect to some one of the different elements in 
the propositions of fact, which are generally deemed 
ample, when they all exist, to permit the enforcement 
of the contract. It is always essential to ascertain the 
domicile of the parties, the /ex loci contractus, and 
the situs of the property. Wherever these unite to 
sustain the validity of the contract, it may be safely 
asserted that itis enforceable in the courts of every 
State where a controversy arises over the title to the 
property. ‘These elements are present in this suit. 
All the parties to the contract lived in Kansas. By 
the law of the place of the contract the agreement was 
a valid one against everybody. The property was 
within the limits of that jurisdiction when the contract 
was made. According to the weight of authority, the 
removal of the property into another State, whether 
with or without the consent of the contracting parties, 
will not invalidate a contract enforceable when and 
where it was entered into. A multitude of authori- 
ties can be cited upon this question, but we shall con- 
tent ourselves with the citation of a few well-con- 
sidered decisions in which the doctrine has been an- 
nounced. Mumford y. Canty, 50 Il. 870; Ferguson v. 
Clifford, 37 N. H. 86; Kanagan y. Taylor, 7 Ohio st. 
184; Cobb v. Buswell, 37 Vt. 337; Smith v. McLean, 24 
Towa, 322; Born vy. Shaw, 29 Pa. St. 288; Crapo v. 
Kelly, 16 Wall. 610; Thuret y. Jenkins, 7 Mart. (La.) 
318. It would not be profitable to discuss the reason 
of the rule, nor to determine whether it ought to be 
put on the recognized comity existing between the 
different sovereignties, or on the well-settled princi- 
ple of the lex loci contractus, which permits the en- 
forcement of a contract according to the established 
law of the place, so long as it does not contravene the 
recognized policy of the State of the forum. Both 
principles are frequently invoked. According to the 
Mumford Case, the contract will not be deemed to be 
opposed to the poliey of the State unless based upon 
immoral or criminal considerations. In either case, 
and upon either ground, the contract may be upheld. 
The judgment of the trial court was assailed because 
the judge based his decision upon the fact that the 
vendors were in possession of the property at the time 
it was seized under the writ. Itis contended that 
this is an erroneous basis upon which to rest the 
judgment, and that it contravenes the well-considered 
case of Wilson y. Voight, 9 Colo, 614, 18 Pac. Rep. 726. 
It was there decided that a mortgage on property 
situated in the State, executed between parties who 
lived here, could not be made a valid lien as against 
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attaching creditors by any act of the mortgagee in as- 
suming possession before the levy of the writ. The 
court adjudged an instrument of that sort absolutely 
invalid under the law, and very properly held that the 
rights of the parties could not be aided by any subse- 
quent act concerning the possession, where it was as- 
sumed under the contract itself, and there had been 
no delivery of the property in payment of the debt, or 
in execution of a new and valid contract. No such 
question is involved here. According to the condi- 
tions of an absolutely valid contract, the vendor took 
possession of the property. This he could rightfully 
do, and it might well be held, regardless of the ques- 
tion of policy, that no subsequent levy should be per- 
mitted to disturb a title which had thus become united 
with the possession. ; 





InsURANCE—AGENT—CustToM — CANCELLA- 
TION OF PoLticy.—In Merchants’ Insurance 
Co. v. Prince, decided by the Supreme Court 
of Minnesota, it was held that a local custom 
that insurance agents, after the termination 
of their agency, may cancel any of the _poli- 
cies issued through them, is unreasonable and 
void. The court says: 

The custom referred to is characterized in defend- 
ant’s fourth request, likewise given and excepted to, 
thus: ‘That agents in case of change in agency, con- 
sidered the business worked up and secured by them 
belonged to them, to the extent that, at least, took up 
all policies issued or delivered since the making of the 
last correct report pending the change of agency.” As 
one of the witnesses for the defendants testified, the 
agent generally considers the business he works up 
his own, and does with it as he sees fit. The proposi- 
tion that any part of the business done by an agent for 
his principal, and for doing which the principal pays 
him, belongs to the agent, rather upsets our notions 
of the rights growing out of the relation of principal 
andagent. Issucha local custom valid? Is it reasonable? 
For, if unreasonable in the legal sense, it is not valid. 
While a custom may not be reasonable merely because 
it is not contrary to any established rule of law, there 
isa uniform concurrence of authorities that, in the 
legal sense, it is to be deemed unreasonable if it be 
opposed to the policy of the law, as where it tends to 
unsettle well-established rules of law, established for 
the protection of the rights of parties. Thus of a usage 
that a factor may pledge the goods of his principal 
(Newbold v. Wright, 4 Rawle, 195); that the mas er of 
a vessel may sell the cargo without necessity (Bryant 
v. Insurance Co., 6 Pick. 131); to charge interest 
where the statute provides none shall be charged 
(Henry v. Risk, 1 Dall. 265): authorizing a landlord 
to re-enter for a forfeiture in a manner different from 
that provided by law (Stoever vy. Whitman, 6 Bin. 
417); requiring two thousand two hundred and forty 
pounds for a ton when the statute provides two 
thousand pounds shall be a ton, unless otherwise speci- 
tied in the contract (Evans v. Myers, 25 Penn. St. 114; 
Green vy. Moffett, 22 Mo. 529); that when a seller of 
goods receives the consignee’s note without the buy- 
er’s indorsement, the latter is discharged, and the 
maker of the note alone is responsible (Prescott vy. 
Hubbell, 1 MeCord, 94); so of a usage contrary to the 
rule caveat emptor (Barnard vy. Kellogg, 10 Wall. 383; 
Dickinson y. Gay, 7 Allen, 29.) The cases of Johnson 
v. Gilfillan, 8 Minn. 395 (Gil. 352), and Globe Milling Co. 
v. Minneapolis Elevator Co., 44 7d. 153, are in the same 





line. These are but a few of the cases that might be 
cited to the same effect. But where the rule of law is 
established, not merely to define the rights of parties 
under particular circumstances, but to protect those 
rights by enforcing good faith and fair dealing be- 
tween them, the reason for excluding local usage to 
the contrary of the rule is still stronger. ‘The require- 
ment of good faith is the basis of the rules of law 
governing the duties of an agent to his principal. The 
agent is held to the utmost good faith in the business 
of his principal and to secure this he is not permitted 
to place himself in a position antagonistic to the inter- 
est of his principal, nor to secure any advantage to 
himself from the business without the full and free 
consent of the principal. It was because such a usage 
would tend to subvert this prineiple of the law of 
agency it was held in Farnsworth y. Hemmer, 1 Allen, 
494, and Raisin v. Clark, 41 Md. 158, that a usage per- 
mitting an agent employed to sell or exchange prop- 
erty to take commissions from both seller and buyer 
was void. There could be no question, that pending 
his agency an agent of an insurance company author- 
ized to issue policies cannot without the consent of the 
company treat the business represented by policies 
issued through him as in any sense his business, or 
the business of any one but his prineipal; and, if he 
has authority, to cancel policies, he could only exercise 
it for the benefit of his principal. A usage that he 
might cancel policies for his own advantage would be 
so subversive of all the principles underlying the 
rules of the law of agency as to be void. Defendants 
do not claim otherwise. Their claim amounts really 
to this: that by the usage, upon the revocation by the 
company of the revocable authority conferred on the 
agent, a part of the business, coneeded to be that of 
the company up to that time, becomes the business of 
the agent, so that he may do with it what he pleases, 
and that as to that part of the business the revocation 
clothes him with the power that he did not have be- 
fore. The proposition would justify a custom that 
any agent, as soon as his authority should be with- 
drawn, might at once, for his own advantage, undo, so 
far as it could be undone, all the business that he had 
done for his principal. ‘The rules of law established 
to secure and enforce good faith in fiduciary relations 
are so necessary and so salutary that no local custom 
to the contrary can be sustained. 








IMPLIED POWERS OF PUBLIC CORPORA- 
TIONS TO ISSUE NEGOTIABLE SECURI- 
TIES. 


There is no more important question now agi- 
tated by the bar, and under consideration in the 
higher courts. than the right of public corpo- 
rations to issue negotiable securities under the 
implied powers of legislative authority. The 
question becomes exceedingly important in its 
financial and legal aspects, in view of the vast 
amount of such securities issued some fifteen or 
twenty years since in aid of railroad construction 
and for other public improvements, and which 
are now maturing; bonds issued before the 
powers of public corporations were as well de- 
fined, and during the excited era of railroad 
building, and city and town development, and 
the marvelous public improvements that have 
taken place in the west and south within the last 
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quarter of a century. The interest is more in- 


tense on this subject, for the reason that 
the views of the higher courts of both 
State and federal jurisdiction are  unset- 
tled. State courts do not agree upon the 


question; nor are the district, federal, cir- 
cuit court of appeals, and the United States 
Supreme Court in harmony. Within the same 
jurisdiction entirely different opinions are often 
held on the same subject; nor are the text-writers 
any more in harmonious agreement on this ques- 
tion. Both courts and text-writers have more 
recently been largely content to treat each case 
in question on its own particular merits, rather 
than to have them determined upon any one un- 
derlying principle that could be maintained as a 
general rule of action. It is this wavering of the 
courts that has made this a question of vast im- 
portance to all financiers and investors, both in 
our home market and among foreign nations. 

At one time, and for years during the debt-con- 
tracting era of railroad building and municipal 
and State public improvements, these bonds were 
the favorite securities. But since the debt-paying 
era of this kind of bonds commenced, and the 
hesitating and vacillating opinions of the various 
courts have been made public, which rendered 
worthless vast millions of these securities, the 
financial current has almost entirely changed. 
And so great is the fear, and so universal the con- 
sternation, that only here and there, either in this 
or any foreign market, is found relatively a small 
amount of capital courageous enough to invest in 
these securities. ‘The millions that formerly went 
into this class of investment is rapidly withdraw- 
ing and investing in real estate, new manufactur- 
ing interests, and stocks and bonds of long es- 
tablished conservative corporations. 

It is conceded that no public municipality can is- 
sue negotiable securities without legislative au- 
thority. This authority must be either express or 
reasonably implied from the terms or purposes of 
the enabling act, or from the necessities of the mu- 
nicipal corporations in carrying into effect some 
granted power. The only reason why express or 
implied power from the legislature to the public 
corporations is deemed to be a necessity. is that 
another check may be put upon the supposed ex- 
travagance of these municipalities. It would 
seem, however, more in accordance with demo- 
cratic belief in the people that they. by their own 
votes, should determine when they would pledge 
their credit, and the manner and extent thereof, 
without the consent or investigation of any legis- 
lative body. It is at the best an official inference, 
that the people are too ignorant or too vicious to 
make contracts and to handle and dispose of their 
own taxing power and their own money. 

In this article, however, we are not concerned 
so much as to the reasons why legislative author- 
ity must be had in authorizing a public corpora- 
tion, how, and to what extent, it may become in- 
debted, and in what manner it shall discharge its 
obligations, as to ascertain, if possible, the extent 





of the implied powers the legislature may grant 
the public municipality. As a matter of fact, the 
city councils of Chicago, St. Louis, or Boston, are 
as competent in every respect to manage, direct, 
control, and legislate, with respect to all their 
financial interests, as are the legislatures of their 
States; and know, or may know, better what 
are the needs of their cities, and how to supply 
them, than any legislature that ever assembled to 
make their laws for them. The vote of the peo- 
ple fairly expressed under the usual constitu- 
tional and legislative restraints is the only power 
in equity necessary, and bonds issued without 
fraud, and ona fair vote of the people, should, 
as far as possible, in equity, and justice, be sus- 
tained by all the courts. The recognized limit is, 
that public corporations can exercise only such 
powers as are delegated to them by the legisla- 
tures, usually expressed in their charters of in- 
corporation and amendments thereto.! 

There has been great unanimity in construing 
these powers in the courts until comparatively 
recent times; and the great contention now is 
over the implied powers of the municipality to 
pay for money the legislature had authorized it 
to borrow for a lawful purpose. with negotiable 
bonds bearing interest and running usually ten, 
twenty or thirty years. The doctrine always held 
by the United States Supreme Court until com- 
paratively recent date, was that legislative au- 
thority to borrow money for any lawful purpose 
carried with it, by necessary implication, the 
power to issue negotiable bonds in payment there- 
of. This rule is based generally upon the pur- 
pose for which the money is borrowed; the in- 
tention of the legislature being that negotiable 
bonds might be issued where the power to bor- 
row money had been conferred by the legislature 
upon the municipality for any public purpose, or 
for a corporate purpose, when no specific manner 
of payment of the borrowed money was desig- 
nated by the act of the legislature.2 Extended 
litigation has been had in all federal and State 
courts of competent jurisdiction as to what was a 
public purpose,’ or a corporate purpose ;‘ the an- 
swer by the courts in each case depending largely 
upon the terms of the act granting the legislative 
power to borrow money, and the absence of any 
specific or well defined method of payment.’ It 
has generally been held that the legislature has a 
right to authorize public corporations to subscribe 
to the stock of railroads, or other works of internal 
improvements ;° to borrow money to pay there- 
for,’ and to levy taxes to repay the loan.’ But 
our investigation now is not so much as to the pur- 
pose for which negotiable bonds may be issued by 


1 Rogers v. Burlington, 3 Wall. 668. 

2 Thompson v. Lee County, 3 Wall. 327. 

3 County of Livingston v. Darlington, 101 U. 8. 407. 

4 Chicago, D & V. R. R. Co. v. Smith, 62 Ill. 268. 

5 United States v. New Orleans, 98 U. S. 394-395. 

6 Mitchell v. Burlington, 4 Wall. 274. 

7 Gelpecke v. City of Dubuque, 1 Wall. 175. 

8 Meyer v. City of Muscatine, 7d. 384; Thompson v. Lee 
County, 3 Id. 327. 
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public corporations as to the attitude of the courts 
on the question of their issue, under the implied 
powers granted by the statutory act. In Gelpecke 
y. City of Dubuque,’ where the charter gave the 
city the power to borrow money for public pur- 
poses, Justice Swayne, delivering the opinion of 
the court says: ‘In this itis clearly implied 
that the cities have authority to subscribe for 
railroad stock and to issue their bonds in pay- 
ment of it. ‘‘What is implied in a statute is as 
much a part of it as what is expressed,”’ and cites 
the case of the United States v. Babbitt.“ In that 
ease, decided December term, 1861, the same 
justice says: ‘‘A thing within the intention of 
the makers of the statute is as much within the 
statute as if it were within the letter.”’ In support 
of this are cited Stowel v. Zouch," and U. S. v. 
Freeman. Every legislature must intend the 
payment of every debt it authorizes. If no 
method is specified in the granting act, it is rea- 
sonably and necessarily implied that the corpora- 
tion may choose its method of payment under any 
other existing grant of power. 

In Seybert v. City of Pittsburg," the legislative 
act empowered any incorporated city to subscribe 
to the stock ofa railway company ‘‘as fully as any 
individual,’ but the act did not give such cities 
any power to issue bonds in payment of their sub- 
criptions. The city of Pittsburg having subscribed 
stock in a railroad, issued its negotiable bonds in 
payment of the subscription. The United States 
Supreme Court affirmed the decision in the State 
court’ in the following emphatic language. to- 
wit: ‘*The power given to the corporation to sub- 
scribe was a power to create a debt. The author- 
ity given was to subscribe as fully as an individual 
and as an individual (by agreement with the 
company) could give his bond the city corpora- 
tion had the same power. Grants of power 
to corporatiuns are still construed in favor of the 
public; but it would bea perversion of this rule 
to permit a corporation to use it to defraud its 
creditors, or to protect itself against its own as- 
sumed obligations. If they legally owe a debt. 
it follows that they can give a bond for it."" The 
vote to subscribe stock creates the debt, and a 
valid contract, as far as the municipality is con- 
cerned. The bonds issued in payment of the 
subscription are only evidences of the debt. In 
this case no reference whatever is made in the 
legislative act as to the method of payment, 
or of the amount of stock subscribed, or of sub- 
mitting either question to a vote of the electors of 
the city. The only limitation is: ‘to subscribe 
to the stock as any individual.*’ And vet nego- 
tiable bonds, issued in payment of the stock so 
subscribed, were held valid obligations of the city 
by both the State and the United States Supreme 
Court. Here there was no express authority 

91 Wall, 175, 221. 

101 Black. 61. 

111 Plowd, 366. 

12 3 How. 565. 

131 Wall, 272. 

14 Reinboth vy. Pittsburg, 41 Penn, St. 278. 





given by the legislature as to the amount of stock 
to be subscribed and the manner of payment 
thereof; or whether by taxation, or by non-ne- 
gotiable certificates, or negotiable bonds, nor was 
avote required. All these very*important ques- 
tions were left to the implied powers contained 
in the words of the act *‘to subscribe to the stock 
as fully as any individual.’’ Here this implied 
power is held as sacred and potent as if expressed 
in terms. F 

The Supreme Court of Illinois® (one of the 
most conservative courts in the land on these and 
kindred bond questions) held, in the City of Galena 
v. Corwith,” that ‘tthe power to pay debts, 
or provide for their payment, to fund them and 
issue the necessary evidence thereof, exists in 
every corporation to the same extent as in natu- 
ral persons, and this without any express author- 
ity in its charter. The doctrine is well settled, 
that corporations have all the power of ordinary 
persons as respects their contracts, except when 
they are expressed or by necessary implication 
restricted.’*!6 

Abbot’s Digest says: ‘‘That corporations, to- 
gether with the express and substantial powers 
conferred by their charters, take by implication 
all modes of executing such powers which a nat- 
ural person may adopt in the exercise of similar 
powers.”’ It would seem hardly necessary to add 
that when an individual is in debt, and has no 
funds to pay, he is glad to give his negotiable 
note or bond, if he can induce his creditors to 
accept it; and under the above and numerous 
State and federal court decisions public corpora- 
tions have the same powers, when not in terms 
restricted. Judge Dillon says: ‘Power to do 
an act is often conferred upon municipal corpo- 
rations in general terms, without being accom- 
panied by any precise mode of excercising it. In 
such cases * * * the governing officials nec- 
essarily have, to greater or less extent, a discre- 
tion as to the manner in which the power shall 
be used.”*” In Abbot’s Digest Corporation Laws, 
569, we find: ‘“‘If no mode is prescribed for the 
exercise of the power” * * * “the corporation 
may adopt such modes as in its judgment will 
secure the purpose contemplated, and even as a 
general rule a grant specifying the mode and 
manner of exercising powers is construed as 
merely directory, unless the negative words de- 
nied the right to adopt any other mode.*’ Any 
other view would charge the legislature with the 
folly of granting the power to a public corpora- 
tion to create a debt while withholding the power 
of payment. The books are full of cases where the 
public corporation having exercised a doubtful 
power, either expressed or implied, the courts 
have upheld their action, upon the ground that 
they have construed their laws, and receiving the 


15 48 Ills, 423. 

16 Loan association v. Topeka, 20 Wall. 660; Keithsburg 
v. Frick. 34 Ills, 405; City of Galena v. Corwith, 48 Ills. 
423; Ward v. Johnson, 95 Ill. 215; Jasper County v. Bal- 
lou, 103 U. S. 745. 

171 Dillon Mun. Corps. Sec. 58. 
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benefit of the contract they cannot take the ad- 
vantage of their own wrong.!® 


In Van Hostrop v. Madison City, the court’ 


said: ‘In the construction of the grant of powers 
extreme cases mdy be suggested against it which 
it is difficult to answer. But in the present and 
kindred cases, something may be intrusted to the 
wisdom and integrity as well as the interest of 
the body appointed to execute the power;”’ * * * 
‘‘even when the case is doubtful, inasmuch as the 
city authorities have given this construction to 
the charters, and bonds have been issued, and in 
the hands of bona jide purchasers for value, we 
should have felt bound to acquiesce in it.’’ Again, 
in Myer v. Muscatine,” the court said: ‘The city 
and citizens adopted and voted upon the ordi- 
nances as valid and sufficient. The citizens voted, 
and the city authorities issued the bonds. No one 
interposed to prevent the issue. It is not ques- 
tioned that all parties acted in good faith, and 
the city cannot now be heard to object to the 
regularity of its own proceedings.” Under the 
above citations (and similar decisions in all State 
and federal courts), and the rule laid down by 
the text-writers, it would seem to be the duty of 
the courts always to sustain negotiable bonds that 
had been issued without fraud, under implied 
powers, interpreted by the corporate official 
themselves, in the hands of buna fide holders, and 
issued in payment ofa debt, the municipality had 
the power to legally contract. And especially is 
this the case when the courts are always open for 
obtaining an injunction restraining the public cor- 
poration, by which any one can easily obtain to de- 
feat the issue of bonds supposed to have been is- 
sued ultra vires. Where there is a grant of power 
everything essential to the exercise of power not 
especially mentioned will be deemed to have 
passed by implication. The earlier decisions of 
the federal courts on this question are much more 
in accord with the equities and a spirit of justice 
than the more modern cases referred to below, in 
which all equity and spirit of justice seems to be 
lost in a technical, narrow and forced specific 
construction of the grants of power. What im- 
plied powers are granted it is often difficult to 
ascertain; but such construction, if possible, 
should be given to their statutory enactments as 
would bring negotiable bonds issued under the 
law merchant, as laid down by Lord Mansfield 
in Luke v. Lyde,” ‘‘to be in a great measure, not 
the law of a single country only, but of the com- 
mercial world.’ 

In Lynde v. Lee County, the Code of Iowa 
authorized this question to be submitted to the 


18 Hitchcock vy. Galveston, 96 U. S. 341-349-350; National 
Bank v. Mathews, 98 U. 8. 629. 

191 Wall. 291. 

201 Wall. 393. 

21 Knickerbocker v. The People’ 102 Ills. 219; United 
States v. New Orleans, 98 U. 8. 281, 394, 375; Hasbrouck 
v. Milwaukee, 22 Wis. 122; Carsons y. City of Charleston, 
1 Hughes, 282. 

22 2 Burr, R. 882, 887. 

23 Mercer Co. v. Hackett, 1 Wall. 95. 

2416 Wall. 6. 





voters: ‘*Whether the county judge at the time 
of levying the annual taxes shall levy a special 
tax, etc., for the purpose of erecting a court house 
in the county. The same section also empowers 
the county judge to submit to the voters the 
question ‘whether money may be borrowed to 
aid in the erection of public buildings.’’? Ona 
case of bonds issued on a majority vote, under 
the above cited act of iegislative power granted, 
the court held that it being expressed in the 
formula that a court house was to be built, it was 
implied that money was to be borrowed to ac- 
accomplish that object. Here the implication 
that money was to be borrowed, and the implica- 
tion that it could be paid for in negotiable bonds, 
and that they could be made payable outside of 
the limits of the county—all of these implied 
powers were sustained as by necessary implica- 
tion contained in the act above cited, and ona vote 
of the people. Under these circumstances, the 
court said: (Jd. p. 13) *‘whatis implied is as 
effectual as what is expressed. Viewing the sub- 
ject in the light of the statutory provisions and 
of the action of the people, we cannot say that 
the konds are issued without due authorization.” 

Again, in reference to this same statute and 
the building of a court house, the court held, in 
Hull & Argall v. The County of Marshall,” that, 
‘where a loan was authorized, the power of the 
officials not being prescribed negotiable bends 
might be issued.”’ 

In 1883 there seems to have been somewhat of a 
change in the United States Supreme Court in Clai- 
borne County v. Brooks.” In this case, where the 
authority was granted the county court to contract 
for and build court houses, jails, and necessary 
county buildings without specifying how payment 
was to be made, the court below held: ‘that the 
county having express power to erect buildings, 
this involved an implied power to contract out 
the work and issue negotiable bonds of a com- 
mercial character in payment thereof.” To 
this the United States Supreme Court refused its 
assent. And yet itis difficult to see how this case 
in its facts and principles differs from those last 
above cited on the same subject, where similar 
bonds were sustained by the same court. The 
court, however, does say, referring to Police v. 
Britton: ‘It seems to us to be a power quite 
distinct from that of incurring indebtedness for 
improvements actually authorized and under- 
taken, the justness of which may always be in- 
quired into. It is a power that ought not to be 
implied from the mere authority to make such 
improvements.”” * * * ‘**We do not mean to 
be understood that it requires in all cases express 
authority for such bodies to issue negotiable 
paper. The power has been frequently implied 
from other express powers granted. Thus it has 


25 Id. p. 12. 

26 12 Iowa, 142. 
27111 U. 8. 400. 
28 Id. p. 406. 
2915 Wall. 566. 





XUM 


= 


wa Ww em 


— — Ve 





VoL. 35 CENTRAL LAW JOURNAL. 107 











been held that the power to borrow money im- 
plies the power to issue the ordinary securities 
for its repayment, whether in the form of notes 
or bonds payable in the future.” The authority 
to create a debt implies an obligation to pay it. 
The right to incur the obligation implies the right 
to raise money by taxation for payment of the 
bonds; or, what is equivalent, the right to levy a 
tax for the purpose for which the fund is to be 
raised by means of the bonds so authorized. 
Again, in Parsons v. City of Charleston,* the 
court said: ‘‘Indeed it is always to be assumed, 
in the absence of clear restrictive provisions, that 
when the legislature grants to a city the power to 
create a debt it intends that the city shall pay it, 
and that the payment shall not be left to its ca- 
price or pleasure.’*® ‘When, therefore. a power 
to contract a debt is conferred it must be held that 
a corresponding power providing for its payment 
is also conferred. The latter is implied in the 
grant of the former, and such an implication can- 
not be overcome except by express words exciud- 
ing it.’’ This doctrine is sustained in the federal 
supreme court, and notably in Ralls Co. v. U.S.,® 
where the court said: ‘*It must be considered as 
settled in this court that when authority is 
granted the legislative branch of the government 
to a municipality, or subdivision of a State. to 
contract an extraordinary debt by the issue of 
negotiable securities, the power to levy taxes 
sufficient to meet at maturity the obligation to be 
incurred is conclusively implied, unless the law 
which confers the authority, or some general law 
in force at the time, clearly manifests a contrary 
legislative intention. Again, if what the law 
requires to be done can only be done through 
taxation, their taxation is authorized to that 
extent that may be needed unless it is otherwise 
expressly declared. The power to tax in such 
cases is not an implied power but a duty grow- 
ing out of the power to contract; the one power 
is as much express as the other.”** It seems clear 
from the foregoing citations that both State and 
federal courts have, from a very early date in our 
country held that, where there was legislative 
power granted public corporations to subscribe 
for stock in railroads, to create an extraordinary 
debt, to erect buildings for corporate use, to bor- 
row money for corporate purposes, the grant of 
legislative power to create the debt implied and 
carried with it the power to pay the debt so cre- 
ated. And where there were no limitations or 
restrictions in the granting act, nor any specific 
methods of payment of the debt indicated, it 
could be paid in the usual method by sufficient 
direct taxation, or the issue of negotiable time 
bonds without a vote of the electors as to the 
method of payment of the debt they had created, 


80111 U_ 8S. p. 407. 

31 Hughes, 282. 

82 United States v..New Orleans, 98 U. 8. 895. 

83 105 U. S. 735. 

% Loan Association v. Topeka, 20 Wall. 660; Common- 
wealth v. Com’rs, 37 Pa. 277; Lowel v. Boston, 111 Mass, 
Hasbrouck v. Milwaukee, 25 Wis. 122. 





usually at the discretion of the corporate officials. 
Only a few leading cases have been cited to in- 
dicate the support of the doctrine. The federal 
courts go back for a half a century in their 
support of it and some State courts have sup- 
ported it since 1837. 

In Massachusetts the statute of 1852 made all 
corporate bonds payable to bearer or order ne- 
gotiable.® But in Merrill v. Monticello,® decided 
March 2, 1891, the supreme court takes a 
new and advanced position on the question 
of the powers of public corporations. 
Through Justice Lamar, who delivered the 
opinion, that court holds that while the town 
of Monticello had legislative power to ‘‘borrow 
money” or ‘to contract a loan,” it was not au- 
thorized to issue negotiable bonds as a means of 
obtaining the money. This is in direct opposi- 
tion to the rulings of this court for nearly half a 
century on this question as shown above. At the 
last term of that court (March 28th, 1892) in the 
ease of the City of Brenham vy. The German 
American Bank,® Justice Blatchford delivering the 
opinion, and Justice Harlan, Brewer and Brown 
dissenting, takes another step of departure from 
its former rulings. The court below (Boarman, 
J.) charged the jury :***That power in the eity to 
borrow money carried with it the authority to 
issue the bonds.”’ This charge of the jury was in 
strict accord with the rulings of this court up to 
the Monticello case. The court held the bonds 
void because there was no express authority in 
the charter of the city of Brenham to issue ne- 
gotiable bonds in payment of money it was au- 
thorized to borrow. The court admits that the 
city had lawful power to borrow the money and 
to give vouchers or certificates of indebtedness 
therefor, but not to borrow money and pay for 
the same by issuing negotiable paper or bonds 
unimpeachable in the hands of a bona fide holder. 
As has been well said in the article of Mr. Hackett, 
published in the Harvard Law Review, and re- 
ferred to in note, supra, ‘the court strove to make 
it appear that borrowing money is one thing and 
giving negotiable bonds, as ameans of borrowing 
money, is another and adistinct thing. Herein is 
the fallacy in their reasoning. The borrowing 
money and the issuing of obligations for its pay- 
ment are only one transaction, different parts of 
one contract. The borrowing and the paying 
are one transaction, and if there is power to bor- 
row there is an implied power to pay.” 

Congress has the right ‘to borrow money on 
the credit of the United States,”’ under article 1, 
Sec. 8, of the constitution of the United States. 
Mr. Hackett well says: ‘‘Has anyone been heard 
to question the authority of congress under this 


3% Commonwealth v. Town of Williamston, 30 N. E. 
Rep. 472. 

36 138 U. S. 678. 

87 See Harvard Law Review-Nov. No, Vol. 5, p. 157, and 
Vol. 6, No. 2 May 1892, p. 73, a very desirable article, by 
Frank W. Hackett. 

$8 144 U. S. 549, 12 Sup. Ot. Rep. 559. 

89 35 Fed. Rep. 185. 
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clause to provide for the issuing of negotiable 
bonds of the United States? If it be asked why 
not, the reply is obvious; because congress, be- 
ing empowered to borrow money, has the exclu- 
sive right to determine upon the time when the 
necessity shall have arisen for resorting to its 
exercise as well as the means by which the money 
can most conveniently be obtained. To put down 
the rebellion, the government ‘borrowed money”’ 
of its citizens and of Europe. Borrowing the 
money and issuing the bonds were not two entirely 
distinct transactions.” 

Public corporations are limited by their charters ; 
but if the same power is granted and expressed 
in exactly the same terms *‘to borrow money,” 
why should they not have the same right to issue 
negotiable bonds as the officers of the government? 
Is the power expressed in the same words con- 
tained in the constitution, and in the charters or 
legislative acts granting power to public corpo- 
rations to have a different application or con- 
struction? 

With all due respect for this time honored 
court it would seem that they have made a mis- 
take in the Monticello & City of Brenham cases, 
supra. The distinction they strive to make would, 
perhaps, be well enough in a proceeding by man- 
damus to compel the issue of negotiable bonds in 
payment of borrowed money; but in a proceeding 
to collect bonds or coupons already issued and in 
the hands of innocent purchasers the doctrine has 
no application, and is in direct conflict with the 
former rulings of that court and most of the State 
courts. Where the bonds have been issued and 
the power ‘*to borrow money” has been construed 
and acted upon, it is the duty ofall courts to hold 
such bonds valid obligations, under the broader 
powers of equity and justice and the law mer- 
chant, and refuse to apply technical construc- 
tions which might be urged in a proceeding to 
compel the issue of bonds in discharge of a debt 
created, or money borrowed; at least to assist in 
compelling payment where it can be done, instead 
of leaning towards and supporting repudiation. 
-*Common honesty demands that a debt thus in- 
curred be paid.’*“” That this new departure of 
the United States Supreme Court on the ques- 
tion under discussion, cannot stand, at least with- 
out great opposition both from the bar and the 
State courts is evident from the attention it has 
received and the decisions of some of the State 
courts in opposition to this departure, and in 
support of the former rulings of that court since 
the publication of the opinions in those cases. 
One of the most important of these is the Com- 
monwealth v. Town of Williamston.” In this 
case the court held ‘‘a statute of 1855, which au- 
thorized a town to subscribe for shares in the 
capital stock of a railroad company, and to raise 
by loan or taxes the money required to pay the 

40 Com’rs vy. Bolles, 94 U. 8. 104; Com’rs vy. Jauuary, 94. 
Td. 204. 

41 30 N. E. Rep. 472, decided Feb. 28, 1892, by the Supreme 
Judicial Court of Massachusetts, after the Monticello 
case and before the Brenham case was decided. 





installments of the subscriptions, conferred on the 
town by implication the power to issue bonds.” 
The court refused to follow the rule laid down 
in the Monticello case. The reason for a State 
court to refuse to follow a decision of the United 
States Supreme Court, when there is a doubt as 
to what is decided, must be very strong and care- 
fully considered. The court cites with approval 
1 Dill. Mun. Corp. (4th ed.) 192, that ‘express 
power to borrow money, perhaps in all cases, but 
especially if conferred to effect objects for which 
large or unusual sums are required, as, for exam- 
ple: subscriptions to aid railways and other pub- 
lic improvements will ordinarily be taken, if there 
be nothing in the legislation to negative the in- 
ference. to include the power (the same as if con- 
ferred upon a corporation organized for pecuniary 
profit) to issue negotiable paper with all the in- 
cidents of negotiability.“” Under the above cita- 
tion is given a long list of leading cases in the var- 
ious State and federal courts and the text-writers 
clearly sustaining the doctrine that power given 
by the legislature to the public corporation to 
borrow money, subscribe to railroads, or aid in 
public improvements, carries with it by implica- 
tion the power to issue negotiable paper, with all 
the incidents of negotiability; unless the act it- 
self limits or restricts this power, the same as a 
private vorporation established for pecuniary 
profit. Where it is a question of construction, as 
it always must be when any part of the granted 
power or method of its execution is not given in 
express terms, the powers must be construed with 
a view to their enforcement and their execution, 
and not their defeat or evasion. In the cases of 
Monticello and City of Brenham the court seems 
more anxious to defeat the powers expressed and 
implied than to execute and enforce them. For, to 
have upheld the bonds in either case, would have 
been in line with its former rulings. As the matter 
now stands all municipal and public corporation 
bond investments have been greatly paralyzed 
and shocked. The principal characteristic of 
these bonds is their negotiability. This has 
been denied in the last two cases supra, and held 
as the rule in all cases where express power to 
issue them cannot be shown. 
GEORGE A. SANDERS. 








NEGLIGENCE—‘*DANGEROUS INSTRUMENTAL- 
ITIES.” 





HEIZER V. KINGSLAND & DOUGLASS MANU- 
FACTURING COMPANY. 


Supreme Court of Missouri, Division No. 1, May 23, 1892 


A steam threshing machine is not a “dangerous in- 
strumentality,” and the duty of a manufacturer and 
vendor to make it of good material and workmanship 
does not extend beyond the person with whom he con- 
tracts. In the absence of a knowledge of the defect, 
he is not liable for an injury caused by the explosion 
of a defectively constructed cylinder, to one of the 
men attending the machine, with whom he had no 
privity of contract. 
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Buiack, J.: The plaintiff brought this suit 
against the defendant, a corporation engaged in 
manufacturing and selling steam threshing ma- 
chines, to recover damages for the death of her 
husband, who received injuries from which he 
died while assisting Ira Ellis in operating a ma- 
chine sold by defendant to Ellis. Mr. Ellis ap- 
plied to a Mr. McSwain, who was an agent for the 
Birdsell thresher, for a machine of that pattern. 
They went to St. Louis, but, being unable to get 
a machine of that make, they called at the de- 
fendant’s shops. Ellis then gave the defendant 
a written order fora machine, by the terms of 
which defendant warranted it tobe of good ma- 
terial and workmanship, and agreed to supply 
any parts which might fail during a specified 
time, free of charge. Though McSwain was not 
an agent for the defendant, stil] defendant agreed 
to pay him $25 for furnishing a purchaser, and he 
agreed, with Ellis to start the machine. It was 
shipped to Ellis in due time, and he and his 
men used it for threshing oats on Saturday and 
Monday, McSwain assisting them on Saturday. 
On Tuesday morning the cylinder flew into pieces, 
one of which struck Heizer above the eye, in- 
flicting the injuries from which he died. Heizer 
was assisting Ellis in operating the machine. So 
far there is no dispute as to the facts. The peti- 
tion states, among other things, that defendant 
knew, when it constructed the machine, it would 
be used and operated by a number of persons in 
the employee of the persons to whom it should be 
sold; that defendant in selling the machine to 
Ellis warranted the same to be free from defects 
and of first-class material; that the cylinder was 
made of poor material. was defective in construc- 
tion, and was too weak to stand the ordinary 
strain, all of which defects were known to the 
defendant’s agents at the time of the sale; and 
that the machine gave way and flew into pieces 
by reason of such defects, ete. The evidence on 
the issue as to whether defendant made or should 
be deemed the maker of the machine is, in sub- 
stance, this: The Kingsland & Ferguson Man- 
ufacturing Company, a corporation. made this 
machine in 1886, and went into liquidation in 1887, 
at which time the defendant was organized. The 
defendant then purchased this machine and the 
material of the old company then on hand. and 
continued to manufacture the same machines, and 
in August, 1888, sold this one to Ellis. Though 
this machine was made by the old company, still 
the contract of sale does not state by which com- 
pany it was made, and there is evidence that the 
following words were printed on it: ‘*Kingsland 
& Ferguson Thresher, made by Kingsland «& 
Douglass Manufacturing Company.” From the 
further evidence it appears that the cylinder, lo- 
cated in the front part of the thresher, was com- 
posed of a shaft which passed through ‘two 
outside and two inside heads.” The outside heads 
were of solid cast iron. There were eight wrought 
iron cross-bars extending from one to the other 
outside head, with four wrought iron bands around 





the bars. The teeth were set in the cylinder so as 
to pass between rows of teeth set in a concave, 
which rested in grooves, and could be removed 
when desired. The concave had been removed 
just before the accident. and after it had been 
replaced, and some grain threshed, Heizer took 
his place at the foot-board, and had commenced 
or was about to commence feeding, when the 
cylinder gave way while revolving at full speed. 
The evidence of several witnesses who were work- 
ing at the machine is to the effect that nothing 
but grain and straw got into it, while one witness 
for the defendant gives it as his opinion that some 
foreign substance must have passed into the cyl- 
inder. Other evidence is to the effect that 
wrenches, bolts, and the like sometimes get into 
the straw and thence into the machine, but that 
the ordinary effect is simply to tear out some of 
the teeth. These witnesses say the bands and 
heads of the cylinder were broken into many 
pieces, and that the broken pieces of ‘the heads 
indicated old cracks. The plaintiff produced two 
expert witnesses whose evidence is to the follow- 
ing effect: That the bands were irregular in 
thickness, varying from three-eighths to three- 
sixteenths of an inch; that they had been cut too 
short, and had to be drawn out; that the iron in 
them was of poor quality forsuch use; that in one 
instance, at least, the weld united on one side 
only. These witnesses say the cast iron in the 
heads was of alow grade and contained earthy 
matter; that the broken pieces disclosed old cracks 
or places where the iron did not unite when 
moulded; that the heads were thus weakened 
from 40 to 60 per cent.; that an inspection of the 
heads before they broke would have disclosed the 
poor quality of the iron, but not the cracks or 
places where the iron did not unite; and that, in 
their opinion, the heads first gave way, and the 
other breakage followed as a consequence. The 
evidence for the defendant shows that this was 
one of 100 or 125 machines made in 1886; that 
they were all made out of like material; that with 
this exception they had all stood the test of prac- 
tical use; that this machine was run daily during 
fair week at St. Louis in 1886, and again in 1887; 
that it had been twice tested—once when made, 
and again just before it was shipped to Ellis; 
that the tests consisted in putting all the parts of 
the thresher in motion for three-quarters of an 
hour, with the cylinder revolving atthe rate of 
1,240 revolutions per minute. Mechanics who 
made the cylinder testified that the bands were 
purchased in large quantities, rolled and ready 
for use; that they were of a good quality of iron, 
and that none of them broke at the welds. Their 
evidence is to the further effect that cylinder 
heads for a number of machines were made at the 
same time; that they were cleaned when moulded, 
and those that showed any defects were cast aside ; 
that they were again examined when bored. 
These and other witnesses say the iron in the 
cylinder heads in question was of a good quality. 
On this state of the case the trial court refused to 
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nonsuit the plaintiff, and of this ruling error is 
assigned. ; 

In considering this question we must treat the 
defendant as both tranufacturer and vendor of 
the machine, since there is evidence tending to 
show that it sold the same as one of its own man- 
ufacture. The first question is whether the 
defendant is liable to the plaintiff for simple neg- 
ligence. If there is any such liability it is because 
of a breach of duty owing by the defendant to the 
plaintiff's husband. Ifthe defendant owed the 
deceased any duty whatever, that duty was created 
either (1) by the contract by which defendant 
sold the machine to Ellis, or (2) was a duty im- 
posed by law upon defendant in addition to or 
independent of any mere contract duty. There is 
no doubt but a cause of action in tort often arises 
from the breach ofa duty created by contract; 
but in such cases there must be some privity of 
contract between the defendant and the per- 
son injured. There being no privity of con- 
tract, the suit cannot be maintained. Roddy 
v. Railroad Co., 104 Mo. 234, 15 S. W. Rep. 
1112; Winterbottom  v. Wright, 10 Mees. 
& W. 109; Loop v. Litchfield. 42 N. Y. 
351; Losee v. Clute, 51 N. Y. 494; Necker v. Har- 
vey, 49 Mich. 517,14 N. W. Rep. 503; Bank v. 
Ward, 100 U.S. 195; Safe Co. v. Ward, 46N. J. 
Law, 19; Curtain v. Somerset (Pa.), 21 Atl. Rep. 
244; Gordon vy. Livingston, 12 Mo. App. 267; 
Kahl vy. Love, 37 N. J. Law, 8; Whart. Neg. (2d 
Ed.) § 438. If this rule of law applies to the case 
in hand, then itis clear the plaintiff cannot re- 
cover for negligence in making and selling the 
machine; for Heizer was in no way a party to the 
contract by which defendant sold the machine to 
Ellis. There is no privity of contract between 
defendant and the deceased. Butin many cases 
the law imposes duties additional to those speci- 
fied in the contract. and sometimes independent 
of it. Thus the relation of common carrier and 
passenger being created, the law casts upon the 
carrier the duty of using care, and in some in- 
stances the highest care known to the law. And 
still more to the point are those cases where the 
law casts a duty to use due care, to third persons, 
upon the manufacturer or vendor of dangerous 
goods; asin case of sale of poisonous drugs or 
explosive oils. Thomas v. Winchester, 6N. Y. 
397; Norton v. Sewall, 106 Mass. 143; Welling- 
ton v. Oil Co.. 104 Mass. 64; Hourigan v. Newell, 
110 Mass. 470; Callahan v. Warne, 40 Mo. 131. 
Smith says: ‘The true question always is, has 
the defendant committed a breach of duty apart 
from the contract? If he has only committed a 
breach of contract he is liable to those only with 
whom he has contracted; but if he has committed 
a breach of duty he is not protected by setting up 
a contract in respect of the same matter with 
another person.”’ Whit. Smith, Neg. 10.. The 
difficulty in the practical administration of the 
law is to fix upon the dividing line between those 
cases where the duty begins and ends with the 
contract, and where the law imposes a duty to 





third persons notwithstanding the contract. A 
recital of the salient facts in some of the cases 
before noted will the better enable us to. say to 
which class this case belongs. In the leading 
case of Winterbottom v. Wright, supra, the de- 
fendant had contracted with the postmaster-gen- 
eral to provide a mail coach for carrying the 
mail bags, and to keep the coach in repair and fit 
for use. Other persons had a contract with the 
postmaster-general to supply horses and eoach- 
men for conveying the coach. The coach broke 
down and injured the driver by reason of the neg- 
ligence of defendant in failing to keep it in proper 
repair and fit for use. It was held the plaintiff 
could not recover. Says Lord Abinger: ‘There 
is no privity of contract between these parties; 
and if the plaintiff can sue, every passenger, or 
even any person passing along the road, who was 
injured by the upsetting of the coach, might bring 
a similar action. Unless we confine the operation 
of such contracts as this to the parties who entered 
into them, the most absurd and outrageous con- 
sequences, to which I can see no limit, would 
ensue.”’ Speaking of cases not within the rule, 
he says: ‘Those, however, are cases where the 
real ground of liability is a public duty, or the 
commission of a public nuisance.’ For like rea- 
sons a declaration was held bad which alleged 
that defendant negligently hung a chandelier in 
a public house, knowing it would be likely to fall 
upon plaintiff and others unless properly hung, 
and thatit fell upon and injured the plaintiff. 
Collins v. Selden, L. R. 3 C. P. 495. The princi- 
ple is reasserted in Heaven v. Pender, 11 Q. B. 
Div. 503. In Necker v. Harvey, supra, the de- 
fendant manufactured and put up in the factory 
of a soap company an elevator, under a contract 
with the soap company that it would lift at least 
2,000 pounds. The elevator fell, by reason of a 
defective shaft, in three days after it had been put 
in place, andinjured a workman in the employ 
of the soap company. Judge Cooley, speaking 
for the court said: ‘The statement of facts so 
far makes out no cause of action in favor of the 
plaintiff. It discloses a duty on the part of the 
defendant to construct an elevator which should 
lift 2,000 pounds; but the duty was to the soap 
company, and not to any body else. Nothing is 
better settled than that an action will not lie in 
favor of any third party upona breach of this 
duty.’’ In Losse v. Clute, supra, it was held that 
the manufacturer and vendor of a steam boiler 
was liable only to the vendee for defective ma- 
terials and want of care in its construction; and 
that the vendor was not liable to a third person 
for damages caused by an explosion on account 
of defective materiais and construction. The facts 
in Curtain v. Somerset, supra, (Sup. Ct. Pa., 1891), 
were these: A contractor erected an hotel build- 
ing, and turned the same over to the hotel 


company. Thereafter an entertainment was 
given at the hotel by the proprietor. 
A crowd of persons collected on a_ porch, 


when a girder gave way, and one of the per- 
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sons attending the entertainment was injured; 
and he brought suit against the contractor. The 
contractor, it was held, was not liable to the 
plaintiff, because he owed the plaintiff no duty 
whatever. Says the court: ‘The consequences 
of holding the opposite doctrine would be far 
reaching. If a contractor who erects a house, 
who builds a bridge, or performs any other work, 
the manufacturer who constructs a boiler, piece 
of machinery, or a steamship, owes a duty to the 
whole world, that is work or his machine or his 
steamship shall contain no hidden defect, it is 
difficult to measure the extent of his responsibility, 
and no prudent man would engage in such occu- 
pations upon such conditions. It is safer and 
wiser to confine such liabilities to the parties im- 
mediately concerned.’* Wharton thinks the bet- 
ter reason for the rule is that there is no causal 
connection between the negligence and the hurt; 
but be this as it may, the rule itself is well 
established in England and in the United States; 
and we think the case in hand comes within it. 
It is true the defendant must have known, when 
it made and sold the machine to Ellis, that other 
persons would be engaged in operating it; but 
this is no reason why defendant should be held 
liable to such other persons for injuries arising 
from the negligent use of poor material or for 
defective workmanship. Such knowledge must 
have existed in the cases which have been cited 
as asserting the rule, and would have been as good 
an argument against the rule in those cases as in 
the case in hand. 


We now turn to those cases where it is held that 
the vendor is liable for negligence to third per- 
sons, and Thomas v. Winchester, 6 N. Y. 397, is 
the leading one in the United States. There the 
defendant by his agent but up a jar of belladonna, 
a deadly poison, and negligently labeled it ‘*dan- 
delion,”* a harmless medicine. He sold the jar 
thus labeied to one druggist, who sold it to an- 
other. The plaintiff's wife being ill, her 
physician prescribed dandelion, and the prescrip- 
tion was filled by the last named druggist from 
the jar, and administered to her, by which she 
was injured. The defendant was held liable for 
damages. The case is made to stand chiefly on 
the ground that sending into the market the poi- 
son, mislabled, put human life in imminent dan- 
ger. And in Norton v. Sewall, 106 Mass. 143, an 
apothecary, by his agent, sold a deadly poison as 
and for a harmless medicine to one person, who 
purchased it for and administered it to a third 
person. ‘This finding,’ says the court, ‘‘includes 
2 violation of duty on the part of the defendant, 
and an injury resulting therefrom to the intestate 
for which the defendant was responsible, without 
regard to the question of privity of contract be- 
tween them.’* In these cases the articles sold 
were necessarily and inherently dangerous to 
human life, and they did not by their color or 
otherwise disclose their dangerous character, and 
hence the duty on the part of the vendor to make 
known to the vendee their truenature. A thresh- 





ing machine is not in and of itself dangerous. and 
there is no necessity of placing a label upon it. 
It speaks for itself, and discloses its uses and pur- 
poses as plainly as does a handsaw or the many 
other implements and machines in daily use. We 
think the case at handis entirely different from 
those just mentioned. The case of Heaven v. 
Pender, 11 Q. B. Div. 503, before noted, and to 
which we are cited, was, by a majority of the 
judges, made to stand on the ground that the de- 
fendant, the owner of the dry-dock, invited the 
plaintiff upon his premises. Brett, M. R., for- 
mulated a general rule, to which the other judges 
did not agree, which, he says. includes the case 
of goods and machinery ‘‘supplied, to be used 
immediately by a particular person or persons, or 
one of aclass of persons;”’ but he says ‘it would 
exclude a case in which the goods are supplied 
under circumstances in which it would be a chance 
by whom they would be used.** He approves the 
case of Collins v. Selden, supra, because there 
was nothing in the declaration to show that the 
plaintiff was more likely to be in the public house 
than any other member of the public: and he 
doubts the case of Thomas v. Winchester, supra, 
a case which has never been questioned in this 
country to the knowledge of the writer. On the 
whole it seems to us Heaven v. Pender is not an 
authority in favor of the plaintiff in the present 
action. The case of Devlen v. Smith, 89 N. Y. 
470, is more in point. There a carpenter negli- 
gently constructed a scaffold for the use ofa 
painter, who had a contract to paint the dome of 
a court house, and a workman employed by the 
painter was killed by reason of the negligence of 
the carpenter in constructing the scaffold, and 
the carpenter was held liable by a divided court. 
The scaffold was 90 feet in height, and was built 
for the specific purpose and for immediate use, 
and the carpenter must have known that any 
want of ordinary care would result in the loss of 
life. 


Thus far we have treated this action as founded 
on negligence. In such actions fraud or an in- 
tentional wrong is not an element. The distinc- 
tion between negligence and intentional wrong is 
important in tracing down liability for the con- 
sequences arising therefrom. This distinction is 
pointed out with clearness in an articlé in 16 
Amer. & Eng. Enc. Law, 392, 434. Had the de- 
fendant sold this machine to Ellis, knowing that 
the cylinder was defective. and for that reason 
dangerous, without informing him of the defect, 
then the defendant would be liable even to third 
persons, not themselves in fault. Shear. & R. 
Neg. (4th Ed.) § 117. As said in Wellington v. 
Oil Co., 104 Mass. 64: ‘It is well settled that a 
man who delivers an article which he knows to 
be dangerous or noxious to another person, with- 
out notice of its nature and qualities, is liable for 
any injury which may reasonably be contemplated 
as likely to result, and which does in fact 
result therefrom, to that person or any other 
who is not himself in fault.” But it seems 
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out of place to pursue this inquiry further 
on this occasion; for there is no evidence show- 
ing, or from which it can be fairly inferred, that 
defendant knew the cylinder was in a dangerous 
condition. The plaintiff's evidence tends to show 
that the iron in the heads and bands of the cylin- 
der was of a poor quality, that there was want of 
care in testing the pieces of iron before joined 
into the cylinder, and perhaps want of care in 
testing the machine when completed; but of all 
this does not show that defendant knew this cyl- 
inder was defective or unfit for use. The case 
discloses no motive whatever on the part of de- 
fendant for sending out a defective machine. 
The plaintiff's case tends to show no more than 
negligence, and an action based on that ground 
must be confined to the immediate parties to the 
contract by which the machine was sold. To 
hold otherwise is to throw upon the manufacturers 
of machinery, not necessarily dangerous, a liability 
which, in our opinion, the law will not justify. 
The judgment in this casg is therefore simply 
reversed. 

All concur. 

NoTE.—This decision, though supported by the 
weight of authority, is not altogether satisfactory. 
The distinction which it seeks to establish between 
those manufactures and instrumentalities which are 
in themselves dangerous to human life and those 
which are ordinarily safe, but which, when negli- 
gently built or constructed, necessarily become dan- 
gerous, is rather fanciful than real. The case of 
Thomas vy. Winchester (6 N. Y. 397), has never been 
questioned in this country, except by Dr. Wharton 
(see Negl. § 91; compare Thomp. Negl. p. 232, § 2, and 
Shear. & Redf. Negl. § 117), and has been approved 
and followed in Davis v. Guarnieri, 45 Ohio St. 470, 15 
N. E. Rep. 350; Davidson vy. Nichols, 11 Allen, 514, 519; 
McDonald y. Snelling, 14 Allen, 290, 295, and many 
other cases, in addition to the cases cited in the prin- 
cipal opinion. But how can any substantial distine- 
tion be made between the two cases? The mis- 
labeled bottle of belladonna is harmless until used in 
the manner that its manufacturer indicated by his 
label that he intended it to be used, viz., taken as 
dandelion, a harmless medicine. But on the other 
hand, the threshing machine was harmless until it was 
put to the use for which it was plainly intended. The 
defective cylinder would never have exploded except 
when in rapid revolution. But such a cylinder made 
to revolve at a high rate of speed must, if constructed 
of poor material, necessarily be dangerous to the 
lives of those in attendance onthe machine. The 
manufacturer who makes a thresher must be taken to 
contemplate the necessary attendance upon it, while 
in operation, of the persons who are to runit. One 
who builds an elevator must ordinarily expect it to 
be used by persons with whom he has no contract. The 
true question in all these cases is, has the defendant 
committed a breach of duty apart from contract? And 
is there not a duty to use due diligence that is abso- 
lutely independent of any contract relation, upon one 
who constructs a building, a machine or other appli- 
ance, which inits ordinary and proper use is liable to be 
dangerous to human life if negligently constructed? A 
failure in that duty ought to carry with it a liability 
in damages. If the courts cannot afford a remedy to 
one so injured by the negligence of another under the 
principles of the common law, it is only a question of 





time when the legislature will ufford a remedy. The 
nearest approach in the cases to a recognition of this 
duty and a consequent liability, as distinguished from 
a liability resting on privity of contract is, in the opin- 
ion of Brett, M. R.,in Heaven v. Pender, L. R. 11 Q. 
B. Div. 507: “If a person contracts with another to use 
ordinary care or skill towards him or his property, the 
obligation need not be considered in the light of a 
duty; it is an obligation of contract. It is undoubted, 
however, that there may be the obligation of sucha 
duty from one person to another, although there is no 
contract between them with regard to such duty. 
Two drivers meeting have no contract with each 
other, but under certain circumstances they have a 
reciprocal duty. So, two ships navigating the sea; 
80, a railway company which has contracted with one 
person to carry another, has not contracted with the 
person carried, but has a duty toward that person; 
so, the owner or occupier of house or land, who per- 
mits a person or persons to come to his house or land, 
has no contract with such person or persons, but has 
a duty towards him or them.” He then proceeds to 
formulate these principles into a rule equivalent to that 
stated above, in which, however, the other judges did 
not concur. And he then points out that the case of 
Winterbottom v. Wright, 10 Mees. & W. 109, does not 
come within this rule, being decided on a general de- 
murrer to the declaration, which did not disclose that 
the defendant must have known that the coach would 
necessarily be driven by plaintiff or by one of the class 
of which plaintiff was one. Heaven y. Pender, L. R. 
11 Q. B. Div. 507. A very similar doctrine was de- 
duced from Thomas y. Winchester (6 N. Y. 397), by 
the New York Court of Appeals in Devlin y. Smith 
(89 N. Y. 470), which was decided about a year be- 
fore the English case. Said Rapallo, J., referring 
to Thomas y. Winchester: ‘“‘Some of the examples 
there put by way of illustration were commented 
upon, and among others the case of one who builds a 
carriage carelessly and of defective materials and sells 
it, and the purchaser lends it to a friend, and the car- 
riage, by reason of its original defect, breaks down 
and the friend is injured, and the question is put, 
Can he recover against the maker? The comments of 
Ruggles, C.J., upon this supposititious case in Thomas 
v. Winchester, and the ground upon which he an- 
swers the question in the negative, show clearly the 
distinction between the two classes of cases. He says 
that in the case supposed the obligation of the 
maker to build faithfully arises out of his contract 
with the purchaser. The public have nothing to do 
with it. Misfortunes to third persons not parties to 
the contract would not be a natural and necessary 
consequence of the builder’s negligence, and such neg- 
ligence is not an act imminently dangerous to human 
life. Applying these tests to the question now before 
us the solution is not difficult. Stevenson undertook 
to build a scaffold ninety feet in height for the ex- 
press purpose of enabling the workmen of Smith to 
stand upon it to paint the interior of the dome. Any 
defect or negligence which should cause it to give 
way would naturally result in the men being pre- 
cipitated from that great height. A stronger case 
where misfortune to third persons not parties to the 
contract would be a natural and necessary conse- 
quence of the builder’s negligence can hardly be sup- 
posed, nor is it easy to imagine a more apt illustration 
of a case where such negligence would be an act im- 
minently dangerous to human life. These circum- 
stances seem to bring us fairly within the principle of 
Thomas y. Winchester.” 
Wo. L. MURFREE, JR. 
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CORRESPONDENCE. 





CIVIL ACTION FOR CAUSING 
STATUTE. 
To the Editor of the Central Law Journal: 

A late issue contained an article, “Civil Action for 
Causing Death.” The statutes of Kansas, par. 4518, 
under “‘Causes of Action which Survive,” lays it down 
that the personal representatives must bring the ac- 
tion “for the benefit of the widow an‘ children, if 
any, or next of kin;” and the last 47 Kansas, just is- 
sued, contains a decision in a case brought by the 
personal representative to recover damages, and all 
the adjudications in actions of this class, as reported 
in all causes of this character, have been by the per- 
sonal representative, which is somewhat misleading, 
from the fact that on the first day of March, 1889, 
par. 4519 was added and became a law, wherein the 
rule was changed, necessitating the bringing of the 
action by the personal representative. If I under- 
stand the enactment which went into effect March 1, 
1889, the widow or next of kin may maintain an ac- 
tion in their own right without going through the 
probate court. One is liable to overlook the new pro- 
vision for the reason that our supreme court has not 
passed upon any causes other than such as have been 
prosecuted by the personal representatives; and look- 
ing over authorities for decisions, few, if any, are 
given wherein the beneficiaries were the plaintiffs. 

JOHN STOWELL. 


DEATH—KANSAS 





HUMORS OF THE LAW. 


A London magistrate had a crazy street preacher 
before him, charged with obstructing the thorough- 
fare. He saw that he was a harmless imbecile, and, 
being a kind-hearted man, did not feel like punishing 
him, so he said: “Of course we can’t have thorough- 
fares obstructed in this way; but if you can give 
me the name of a friend who will be your surety that 
there shall be no recurrence of this nuisance, I'll dis- 
charge you.” “TI have no friend,” said the man, “save 
the Lord.” “Quite so,’ said the magistrate; “but I 
mean a friend who is a householder in London.” 
“The Lord,” said the man, “is everywhere.” ‘‘Cer- 
tainly, certainly,” replied the magistrate, as he took a 
fresh pinch of snuff and twisted up his brow; “but I 
must trouble you for a surety of—well, of what I 
might call a more settled residence.”—IJrish Law 
Times. 

Lawyer.—‘‘Have you conscientious scruples about 
serving as a juror where the penalty is death?” 

Boston Talesman.—‘“‘T have.” 

Lawyer.—‘‘ What is your objection?”’ 

Boston Talesman.—“‘I do not desire to die.” 
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1. ABATEMENT.—The pendency of a former suit be 
tween the same parties may be shown in abatemant, 
when a judgment in such suit would be a bar to a judg- 
ment inthe second action.—STATE V. NORTH LINCOLN 
Str. Ry. Co., Neb., 52 N. W. Rep. 369. 

2. ACCIDENT POLICY — Damages.—Insurance, “under 
classification preferred (being a capitalist by occupa- 
tion),” from “bodily injuries’ causing total “disable- 
ment from transacting every kind of business pertain- 
ing to his occupation above stated,’ covers total 
disablement from transacting any business.—BEAN V. 
TRAVELERS’ INS. Co., Cal., 29 Pac. Rep. 1113. 

8. ADMINISTRATION — Claims.—Where plaintiff, who 
was also administratrix of her deceased father’s estate, 
joined with the other children in an action against her- 
self in that capacity, and as such suffered judgment to 
be entered against her by default, an objection by an 
intervening creditor, whose claim against the estate 
has been allowed, that decedent’s estate was not com- 
petently represented, is valid.—BYRNE V. BYRNE, Cal., 
29 Pac. Rep. 1115. 

4. ALTERATION OF NOTE.—Where a note indorsed by 
defendant, and payable in four months, was offered for 
discount to jplaintiffs, who refused to accept it un- 
less it was made payable in 90 days, with an additional 
indorser, and the note was afterwards offered to them 
with the words “ninety days” written over the words 
“four months,’ with the name of another indorser 
added, which alteration was made without defendant’s 
consent, the alteration must be deemed to have been 
made at plaintiffs’ suggestion, and, without any ex- 
planation, is inadmissible as evidence in an action 
thereon against defendant.—HARTLEY V. CORBOY, Pa., 
24 Atl. Rep. 295. 

5. APPEAL—Review.—In an equity cause the only evi- 
dence introduced was in regard to an affirmative de- 
fense, and the court decided that issue in favor of the 
defendant: Held, that since, under Code, § 2742, the 
cause was triable de novo in the supreme court, the 
judgment must be affirmed for want of any proof ‘in 
support of the plaintiff's cause of action.—BUTTER: 
FIELD v. WILTON COLLEGIATE INsT., Iowa, 52 N. W. Rep. 
345. 

6. ARBITRATION AND AWARD.—It ig essential to the 
validity of an award that it be confined to those things 
which are submitted, and that it shall not extend to 
those which are not within the terms of the submis- 
sion.—LESLIE V. LESLIE, N. J., 24 Atl. Rep. 319. 

7. ASSIGNMENT OF AcCOUNT—Consideration.—W here 
there is an absolute assignment of an account, so that 
the assignor parts with his entire interest therein, as 
between the parties the amount of consideration there- 
for is not a material inquiry.—BARNETT V. ELLIS, Neb., 
52 N. W. Rep. 368. ; 

8. ATTACHMENT—Service of Process.—Under How. St. 
§ 7316, which provides that when, in an action 
against two or more joint defendants, one or more of 
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whom shall not be found inthe county where the ac- 
tion is brought, and “property in his or their posses- 
sion shall be attached in said county,” plaintiff may 
sue out writs directed to’ the sheriff of the county 
where such defendants not so served may be found, 
such writs cannot be sued out where it does not appear 
from the return to the attachment that the property 
taken was in the possesslon of either defendant.—BaAx- 
TER V. GROVE, Mich., 52 N. W. Rep. 294. 

9. ATTORNEY AND CLIENT—Assignment of Judgment. 
—An attorney retained to collect a judgment has no 
authority to assign such judgment to a third person in 
satisfaction of a debt due from himself, and such an 
assignment may be vacated on the petition of the judg- 
ment creditor.—BOSLER V. SEARIGHT, Pa., 24 Atl. Rep. 
303. 

10. CARRIERS—Live-stock Shipments.—Where a con- 
tract for the carriage of horses stipulated that the car- 
rier should not be liable for damages to an amount 
exceeding a certain sum for each one, which was 
agreed to be its value, the carrier was liable for inju- 
ries to an amount not exceeding the sum named, re- 
gardless of what the horses were sold for in their dam- 
aged state, and not merely for the difference between 
their value after being injured and their stipulated 
value,—STARNES V. LOUISVILLE & N. R. Co., Tenn., 198, 
W. Rep. 675. 

1l. CARRIERS—Passengers — Ejection —Plaintiff, hav- 
ing a ticket over another road, showed it to the brake- 
man of defendant’s train before getting on, and he 
assisted her and her children on: Held, that the con- 
ductor was not justified in putting her off the train at 
a station that was not a reasonably safe and con- 
venient point from which she could expeditiously 
reach a train on the road over which she had her 
ticket.—PATRY V. CHICAGO, ST P., M. & O. Ry. Co., Wis., 
52 N. W. Rep. 312. 

12. CHATTEL MORTGAGES—Registry.—A lease of land 
provided “that any damage that the lessor may sus- 
tain by reason of the lessee failing to perform this con- 
tract shall be the same as rent due, and the lessor 
shall have“ lien for such damages on all crops grow- 
ing or grown on said land, and on any and all property 
of the lessee taken upon or used on said premises dur- 
ing the continuance of this lease, whether the same be 
exempt from execution or not: Held, that the lease 
was a mortgage on the property mentioned, and under 
Code, § 1923, to be valid against the lessee’s creditors or 
subsequent purchasers without notice, should have 
been recorded.—SIOUX VALLEY STATE BANK V. HON- 
NOLD, Iowa, 52 N. W. Rep. 244. 

13. CONFESSIONS.—Where several persons were in- 
dicted for arson, and the county attorney, the city 
marshal and others visited defendant to get him to 
turn State’s evidence, which he refused to do, until, 
under the city marshal’s insistence, he confessed to the 
county attorney on his promise not to prosecute, but 
subsequently, after being himself indicted, refused to 
testify on a further prosecution, on the ground that his 
testimony would incriminate himself, his confession is 
inadmissible in evidence on his own trial, as not having 
been given voluntarily —LAUDERDALE V. STATE, Texas, 
19 S. W. Rep. 679. 

14. CONSTITUTIONAL LAW—Legislative Powers.—Laws 
1887, p. 207, providing that whenever, in the opinion of 
the board of supervisors, the salary of any county of- 
ficer in certain classes of counties is insufticient to pay 
a reasonable compensation, the board should allow 
such officer a deputy at a certain salary, to be paid for 
by the county, is invalid as an attempt to delegate the 
power to change a law exclusively confided to the 
legislature by Const. art. 11, §5, which provides that it 
shall provide for the election or appointment of coun- 
ty officers and regulate their compensation.—DoUGH- 
ERTY V. AUSTIN, Cal., 29 Pac. Rep. 1092. 

15, CONSTITUTIONAL LAwW—Tax Commissioners.—Act 
March 6, 1891, creating a State board of tax commis- 
sioners, With power to send for persons, books and 





papers, hear and question witnesses, is, so far as it 
confers on such board the power to fine and imprison 
for contempt, in violation of Const. art. 3, § 1, since the 
board belongs to the executive department of the 
State, and the power to punish for contempt belongs 
exclusively to courts —LANGENBERG V. DECKER, Ind., 
31 N. E. Rep. 190. 


16. CONTEMPT—Injunction.—Defendant was enjoined 
from making beer, and during the pendency of an ap- 
peal he continued to do so under the belief that such 
appeal stayed all procecdings against him. Suit was 
then begun to punish him as for a contempt, and the 
trial court discharged him, from which decision an 
appeal was taken, and the judgment was reversed. 
During the pendency of this proceeding and appeal he 
still continued to brew beer, and a second proceeding 
was begun to punish him therefor as for a contempt: 
Held, that he was guilty of a contempt, though he acted 
in good faith and on the advice of counsel.—LINDSAY 
Vv. HATCH, Iowa, 52 N. W. Rep. 226. 

17. CONTRACTS — Interpretation. — A provision in a 
building contract between a cqntractor and a sub- 
contractor, whereby the first party is not to be liable 
for any damages that may occur to the second from 
delay on the part of “other contractors,” and whereby 
the second is to look to the party occasioning the dam- 
ages, if any, does not render the first party liable for 
failure to bind another, with whom he has contracted 
for certain materials, to furnish the same without de- 
lay when they should be needed.—MCNULTY V. STEARNS, 
Iowa, 52 N. W. Rep. 357. 

18. CONTRACTS—Interpretation.—Provisions in a build- 
ing contract for payment for work and materials by 
installments, naming no dates for same, but providing 
in eath case for the architect's certificate “that all the 
work upon the performance of which the payment is 
to become due has been done to his satisfaction,’ show 
an intention that they should become due at dates in- 
termediate the date and the completion of the con- 
tract —WRIGHT V. REUSENS, N. Y , 31 N. E. Rep. 215, 

19. CONTRACT—Rescission—Fraud —A suit to cancel a 
sale of stocks and bonds, on the ground of fraud on 
the part of the purchaser, will not lie where the money 
paid at the sale has not been returned or tendered, 
even though the seller spent the money before he dis- 
covered the alleged fraud, and is unable to obtain the 
amount of money necessary for a tender.—RIGDON V. 
WALCOTT, II1., 31 N. E. Rep. 158. 


20. CONTRACT FOR GRADING — Construction.— When 
under the provision of a contract for grading a public 
street, the contractor is required to excavate and fill 
the entire length of a street, and, after this is done, 
curb lines are to be established by the city engineer, 
and the space between such curb lines is to be filled 
with black loam, and the contractor is to receive a 
certain price for each cubic yard of earth hauled, such 
contractor is entitled to pay for the earth hauled to 
fill in behind the curb lines, as well as the earth hauled 
in excavating and filling in the street.—NAUGHTON V. 
CITY OF SIOUX FALLS, 8. Dak., 52 N. W. Rep. 324. 

21. CORPORATION—STOCK.—Certificates of stock issued 
by the president of a corporation on the authority of 
an executive committee appointed by the directors 
out of their number, but without having been author- 
ized or ratified by the directors, confer no rights on 
one who is not a bona fide purchaser for full value.— 
RYDER V. BUSHWICK R. CO., N. Y., 31 N. E. Rep. 251. 

22. CORPORATIONS—Stock Assessments.— A corpora- 
tion made an assignment, transferring to the trustees 
thereunder, among other property, all moneys payable 
“on calls or assessments on the stock of the company.’’ 
Subsequently a receiver was appointed, withdirections 
to collect “any sums due upon the shares of the capi- 
tal stock of the company.” The trustees under the 
deed of assignment possessed no authority to make a 
call upon the stockholders, and none in fact was made 
until long after the appointment of the receiver: Held, 
that no money was due from the stockholders until the 
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call was in fact made, and hence limitation did not be- 


ginto run in their favor until that time.—GLENN Vv. 
MARBURY, U.S. 8S. C., 12 8. C. Rep. 914. 

23. CORPORATIONS — Subscriptions to stock.—A sub- 
scription for shares in a corporation thereafter to be 
formed under a general law may be accepted by the 
board of directors of the company after organization. 
—McCCORMICK V. GREAT BEND GAS & FUEL Co., Kan., 29 
Pac. Rep. 1147. 

24 COUNTIES—Organization.—A citizen and tax-payer 
has no such interest in the subject-matter as to entitle 
him to maintain a private action to restrain the organ- 
ization of a county.—HUGHES VY. DOBBS, Texas, 19 S. W. 
Rep. 684. . 

25. CRIMINAL LAW—Extortion—Encouraging Strike.— 
A threat by one representing himself to have control 
of certain striking employees, that, unless the em- 
ployer paid him a certain amount the employees 
should not return to work, whereby the employer’s 
business would continue to be suspended, is a threat 
to do an “unlawful injury,” within Pen. Code, § 553, de- 
claring that fear, such as will constitute extortion, 
may be induced by athréat to do an unlawful injury to 
the business of the person threatened.—PEOPLE V. 
BARONDESS, N. Y., 31 N. E. Rep 240. 

26. CRIMINAL Law—Carrying Arms.— Where defend- 
ant went to a city 60 miles distant, taking with him 
his pistol to have it repaired, and was arrested on the 
train which he had boarded for home, he is a “person 
traveling,’ within the exception of Pen. Code, art. 319, 
defining the offense of carrying arms.— IMPSON V. 
STATE, Tex., 19S. W. Rép. 677. 

27. CRIMINAL LAW—Manslaughter— Provocation.—An 
instruction that the passion necessary to reduce murder 
to manslaughter must have been produced by ‘“con- 
siderable” provocation is not erroneous in failing to 
define what is meant by “considerable,” although it 
would have better had it stated that the provocation 
must have been such as to excite the passions beyond 
control.—LEWIS V. COMMONWEALTH, Ky., 198. W. Rep. 
664. 

28. CRIMINAL LAW—Theft—Ownership.—To support a 
conviction of theft of cotton, the ownership must be 
more definitely proved than that the alleged owner, 
who had never seen or identified the cotton as his, had 
lost about the same weight, and that his field was the 
only one in which cotton was piled near the place 
where the cotton in question was for a time placed.— 
KINNEY V. STATE, Téxas, 19S. W. Rep. 681. 

29. CRIMINAL PRACTICE — Several Offenses.— An _ in- 
formation charging both burglary and grand larceny 
at the same time, in the pursuit of a single criminal en- 
terprise, charges two offenses, and it therefore cannot 
be sustained when attacked by demurrer, for the rea- 
son that section 7244, Comp. Laws, declares that only 
one offense must be charged in an indictment.-—STATE 
Vv. SMITH, N. Dak., 52 N. W. Rep. 320. 

30. CRIMINAL TRIAL—Cross-examination of Accused. 
—In cross-examining one on trial for carrying a 
weapon, it is not permissible to ask him “if he had not 
been charged with stealing money,” as it does not 
state whether inquiry is thereby made concerning in- 
dictments only, or also accusations by individuals.— 
HILL V. STATE, Tenn., 19 8. W. Rep. 674. 

31. DEED—Condition—Lien.—Where a conveyance is 
expressly made subject to the lien of a judgment, pay- 
ment of the judgment is a condition of the grant, for 
violation of which the grantor may bring ejectment 
against the grantee and those claiming under him.— 
SCHNYDER V. ORR, Pa., 24 Atl. Rep. 306. 

32. DEED—Conveyance for Support.—A conveyance by 
a father and mother totheir son and his wife, in ac- 
cordance with an agreement by them to furnish the 
father and mother for life a comfortable home in the 
house on the premises, and to furnish proper clothing 
and board, will be set aside, not only as to the son, but as 
to his wife, where the unkind treatment of the son has 
made it impossible for the father and mother to con- 





tinue to live in his home.—DODGE Vv. DODGER, Mich., 52 
N. W. Rep. 296. 

33. DEED—Release of Dower.—A wife’s joining with 
her husband in a conveyance of the homestead is a 
valuable consideration, in the absence of fraud, to sup- 
port a transfer of property by him to her.—BAUCUM V. 
COLE, Ark., 19S. W. Rep. 671. 4 

34. DESCENT AND DISTRIBUTION. — One H died in- 
testate, being possessed of a quarter section of land, 
leaving a widow and one son. The son died intestate, 
about the year 1880, being unmarried and having no 
children: Held that, under the statute as it existed at 
that time, the mother inherited the land from her son, 
—GWYER V. HALL, Neb., 52 N. W. Rep. 372. 

35. DIVORCE—Alimony.—Though the grievances of a 
wife are not sufficient to warrant the granting of a di- 
voree to her for cruelty, and though the husband is 
given a divorce for desertion, he being a man of means 
and she destitute, something by way of alimony and 
expenses should be allowed her.—REYNOLDS V. REY- 
NOLDS, Mich., 52 N. W. Rep. 295. 

36. DIVORCE— Jurisdiction.—A petition of a foreign 
born woman in the country of her birth during a tem- 
porary visit, asking a divorce upon the ground that 
the husband, when he left, was an absconder, and had 
since been convicted, does not confer jurisdiction so as 
to allow the granting of a decree six years after the 
woman had left the country and returned to her hus- 
band, and twenty-two years after they both had left 
it, especially where the conviction was had without 
notice or hearing several years after the husband’s de- 
parture, and there was nothing to show any law or 
custom authorizing a divorce upon a conviction pro- 
cured in such a manner, or any notice of the divorce 
given or attempted.—ST. SURE V. LINDSFELT, Wis., 52 N. 
W. Rep. 308. 

37. DIVORCE — Residence.— Where complainant in a 
divorce suit came to the State two years before he be- 
gan suit, with the intention, as he swears, of becoming 
a resident, and he testifies that such has been his in- 
tention ever since, the fact that during said time, and 
particularly during the first year, he was absent much 
of the time on visits to his former home, in another 
State, where his parents resided, is not sufficient to 
show that he was not a resident of the State for a year 
before suit.—ALBEE V. ALBEE, IIl., 31 N. E. Rep. 153. 

38. DOWER—Extent of Right.—Under How. St. § 5733, 
giving to the widow of every deceased person the use 
during her natural life of one-third of all the lands 
whereof her husband was seized of an estate of inher- 
itance at any time during the marriage, a grant of 
dower in lands of her deceased husband, valuable 
solely as mineral lands, includes their use, and entitles 
her to her share of the proceeds of mining leases 
thereof, whether the mines were opened before or 
after the’husband’s death.—SEAGER V. MCCABE, Mich., 
52 N. W. Rep. 299. 

39. DRAINAGE DISTRICT — Warrants, — The commis- 
sioners of a drainage district organized under the act 
of May 29, 1879, which gives the commissioners no au- 
thority to do any act materially affecting the character 
or cost of the drainage improvements except upon no- 
tice to the land-owners and opportunity for them to be 
heard, have no power to contract for the removal of a 
dam built by private parties, and to issue warrants in 
payment for the same, without notice to the land- 
owners.—BADGER V. INLET DRAINAGE DIST., IIl., 31 N. 
E. Rep. 170. 

40. DURESS.—A person who has completed his con- 
tract and been refused payment of the balance due 
him thereunder unless he repair, labor free, certain 
damage afterwards done to his work by a stranger, is 
not under duress, and cannot recover the loss of his 
labor in making such repairs.—DOYLE V. RECTOR, ETC. 
OF TRINITY CHURCH, N. Y., 31 N. E. Rep. 221. 

41. ELECTIONS AND VOTERS.—In a proceeding to con- 
test defendant’s election to an office, the fact that ille- 
gal votes were cast for him will not entitle plaintiff to 
a judgment, where it also appears that there were suf- 








116 


CENTRAL LAW JOURNAL. 


No. 6 








ficient illegal votes cast for plaintiff to give defendant 
a majority of the legal votes after excluding all that 
were illegal.—HACKER V. CONRAD, Ind., 31 N. E. Rep. 
190. 

42. EMINENT DOMAIN.—Where a condemnation suit is 
brought to acquire different pieces of property held in 
severalty by different defendants, one defendant has 
no right to complain of an order granting a new trial 
as to the property of another defendant, since, in ef- 
fect, the proceeding against each piece of land is a 
separate suit.—GAGE V. CITY OF CHICAGO, IIL, 31 N. E. 
Rep. 163. 

43. EMINENT DOMAIN — Assessment of Damages. — 
Code, § 2529, which specifies within what times differ- 
ent actions can be begun, does not apply to a proceed- 
ing to assess damages for land taken for railroad pur- 
poses, since such a proceeding is not an action, but a 
special proceeding, under Code, §§ 2505, 2506, which de- 
clares that a proceeding in which a plaintiff demands 
from a defendant “the enforcement or protection of a 
private right Or the prevention or redress of a private 
wrong” is a civil action, and that “every other remedy 
in a civil case is a special proceeding.”—HARTLEY V. 
KEOKUK & N. W. Ry. Co., Iowa, 52 N. W. Rep. 352. 


44. Equiry—Limitation of Actions.—Courts of equity 
ordinarily act in obedience and in analogy to the stat- 
ute of limitations, but they will not allow the bar of 
that statute to prevail where it would further manifest 
injustice; hence it is a well-settled rule in equity that, 
in cases of fraud, the time limited within which the 
action must be brought will not commence torun un- 
til the discovery of the fraud, or until the complainant 
was in a situation where, by the exercise of reasonable 
diligence, he would have discovered the fraud.—LIN- 
COLN V. JUDD, N. J., 24 Atl. Rep. 318. 


45. ESTOPPEL IN PAIS—Replevin.—In replevin the evi- 
dence showed that defendant, as sheriff, had seized the 
goods under an attachment against a person who had 
fraudulently sold a stock of goods to the plaintiffs; 
that the goods seized had been bought by plaintiffs 
from another party after the fraudulent sale, and put 
with the stock of goods, and were seized as a part of 
said stock: Held that, if plaintiffs were present when 
the levy was made, and knew that defendant intended 
to levy on the stock fraudulently sold, and that the 
goods seized did not belong to said stock, and permit- 
ted defendant to seize them under the belief that they 
formed part of said stock, and did not tell him the 
facts, then they were estopped to claim that the goods 
seized were not part of said stock.—REISS V. HANCHETT, 
Ill., 31 N. E. Rep. 165. 


46. EVIDENCE—Opinion Evidence.—It is error to allow 
a witness to answer a question as to how much a cer- 
tain person’s life estate in land would be worth at sher- 
iff’ssale, considering his age and physical condition, 
where it is not!shown that the witness is acquainted 
with the average duration of human life} or that he 
has the skill constituting him an expert as to a man’s 
physical condition, and its effect on his expectancy of 
life.—WILSON V. BENNETT, Ind., 31 N. E. Rep. 184. 


47. EVIDENCE—Res Gestz — Declarations.—A brake- 
man on a flat car received an injury in a collision be- 
tween such car and a detached portion of his train 
while making “a running switch.”” About two minutes 
after the injury, and while the brakeman was still on 
the car, the engineer left his engine and walked about 
a car length to where the brakeman was: Held, that 
declarations by the engineer as to the cause of the ac- 
cident, where they did not refer to acts done or mat- 
ters happening prior to the collision, were part of the 
res geste.—OHIO & M. RY. CO. V. STEIN, Ind., 31 N. E. 
Rep. 180. 

48. EXECUTION—Intervention by Third Party.—Where 
the ownership of;goods seized on execution is claimed 
by a non-resident son of the judgment debtor, who as- 
serts that he merely invested the debtor with the ex- 
clusive management and control of the business, it is 
error to exclude evidence showing that the stock of 





goods had been assessed during the four previous 
years in the judgment debtor’s name, and upon her 
oath as to valuation, and that at various times she had 
advertised the business in her own name.—TURNER V. 
BRADLEY, Iowa, 52 N. W. Rep. 364. 

49. FRAUDS, STATUTE OF—Agreements.— A contract, 
which by its terms is not to be performed within a 
year, but which contains an option allowing either 
party to terminate it within a year,is not within the 
statute of frauds, and need not be in writing.—BLAKE 
Vv. VOIGHT, N. Y., 21 N. E. Rep. 256. 

50. FRAUDULENT CONVEYANCES— Exempt Property.— 
It is the settled law of this State that exempt property 
is not the subject of fraudulent sale, and that the 
vendee of such property takes the same free from the 
claims of the creditors .of the vendor.—BLOEDORN Y. 
JEWELL, Neb., 52 N. W. Rep. 367. 

51. FRAUDULENT CONVEYANCES—Husband to Wife.— 
A husband, who has taken land in his own name, con- 
veyed to the wife. The husband and wife testified that 
the business of the husband had for a number of years 
been carried on with the wife’s money, and that the 
purchase of this particular land had been made with 
money given her by her father only a few days before. 
The father was poor. The husband paid only a 
small part of the price, and arranged for deferred pay- 
ments, and requested an extension when the payments 
became due. The conveyance was made when the 
husband learned that he was liable on certain notes 
given by him some years before: Held, that the con- 
veyance was fraudulent as to creditors.— SMITH Vv. 
UTESCH, Iowa, 52 N. W. Rep. 343. - 

52. FRAUDULENT CONVEYANCES— Insolvency.—W here 
the evidence is insufficient to show the grantor of a 
voluntary conveyance insolvent at the time of the 
grant, there is no presumption of fraud as to subse- 
quent creditors.—CRAMPTON V. SCHAAP, Ark., 19 S. W. 
Rep. 669. 


53. GARNISHMENT.—A garnishee is liable for money 
paid him by the judgment debtor for rent due “F M 
H,” under an agreement that he should hold the same 
as trustee, and return it if the debtor should purchase 
the premises on foreclosure sale, although, after the 
purchase had been made, he paid the money over to 
“D H,” who agreed to indemnify him, having first sug- 
gested to the debtor that he could still be sued for it if 
he paid itto “H,” and having been told to “‘pay it over,” 
as the debtor thereby intended that it should be paid 
to “F MH,” and that the garnishee’s liability should 
continue.—SCHUERMAN V. FOSTER, Wis., 52 N. W. Rep. 
311. 

54. GARNISHMENT— Attachment,—A garnishee in at- 
tachment may set up in defense that the court had no 
jurisdiction to reader judgment against defendant.— 
DENNISON V. TAYLOR, II1., 31 N. E. Rep. 148. 


55. HOMESTEAD — Business Lot. — Urban property, 
owned and used as a place of business, by a person 
also owning and residing at a homestead outside of 
the town limits, and not contiguous to the urban prop- 
erty, is no part of the homestead, and is subject to ex- 
ecution.—WILLIAMS v. WILLIS, Texas, 19S. W. Rep. 683. 


56. HOMESTEAD — Extent.—Where a debtor owns a 
house and two town lots, each 25 feet front and 150 feet 
deep, and on the rear of two said lots is a building 20 
feet wide and 50 feet long, used by other persons than 
the owner of said lots as a carpenter shop, and the 
owner occupies said house and lots with her family, the 
whole of said lots is a homestead, and no part of the 
same is subject to forced sale on a judgment rendered 
against the owner.—MILFORD SAV. BANK V. AYERS, 
Kan., 29 Pac. Rep. 1149. 

57. HUSBAND AND WIFE—Adverse Possession.—Under 
Comp. Laws, § 2528, giving a married woman aright to 
acquire property the same as a feme sole, a wife living 
apart from her husband and supporting herself may 
acquire title by adverse possession to a portion of his 
lands awarded to her by a void decree of divorce.— 
WARR V. HONECK, Utah, 29 Pac. Rep. 1117. 
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58. INSURANCE—Conditions of Policy.—Where a fire 
insurance policy insures the “estate of O,” the words 
“estate of O” cover and sufficiently describe property 
left by O, which before his death he had conveyed to a 
trustee for the benefit of his creditors; and failure to 
mention the trust in the policy does not avoid it under 
a condition therein that it shall be void if the exact in- 
terest of the assured in the property, whether as owner, 
trustee, mortgagee or otherwise, be not truly stated 
therein.—WEED V. HAMBURG-BREMEN FIRE INS. Co., N. 
Y., 31 N. E. Rep. 231. 

59. INTOXICATING LiquoRS — Illegal Sale.—A non- 
resident landlord, who upon receiving notice of an ac- 
tion charging the unlawful sale of intoxicating liquors 
upon his premises, with his permission, makes no ef- 
fort, either in person or through an agent, to stop such 
sales, except by serving upon the tenant a notice to 
quit, and who then permits the tenant to remain in 
possession for some days, must be held to have known 
and acquiesced in the sales after that time.—STATE v. 
GRIM, Iowa, 52 N. W. Rep. 351. 

6€. JUDICIAL SALE—Inadequate Price.—The fact that 
land was sold under a decree for an inadequate price is 
not ground for a resale, in the absence of fraud.—NIX V. 
DRAUGHAN, Ark., 19 S. W. Rep. 669. 

61. JUDGMENT—Collateral Attack.—Where a guardian, 
as next friend of one of his wards, prosecutes to judg- 
ment proceedings for partition, the other ward cannot, 
in a suit on the guardian’s bond for damages for a vio- 
tion of his duty, attack such judgment onthe ground 
that it was erroneous,—STATE V. ROGERS, Ind., 31 N. E. 
Rep. 199. 


62. JUDGMENT — Married Women.—A justice’s judg- 
ment and execution against a married woman consti- 
tute a good defense to an action of trespass brought by 
her against the constable and judgment creditor for 
seizing and selling her property under such execution, 
where the judgment and execution are both regular on 
their face, and the justice’s record does not disclose 
the fact of coverture.—BRECKWOLDT V. MORRIS, Pa., 24 
Atl. Rep. 300. 


63. JUDGMENT — Res Adjudicata.— Plaintiff, having 
made an oil lease to defendants, they to pay as rent a 
certain proportion of the oil produced on 90 acres of 
the land, and a larger proportion of that produced on 
the remainder, sued, after he had disposed of his inter- 
est in the land, for the amount due him under the con- 
tract as his share of the oil actually produced, and re- 
covered judgment. Afterwards he sued for damages 
for breach of implie 1 covenant, claiming that they had 
produced oil only on the 90 acres, and had failed to op- 
erate for oil on the remainder of the land: Held, that 
the first action was a bar to the second, since the con- 
tract was entire.—HILL V. Joy, Pa., 24 Atl. Rep. 293. 


64. JUDGMENT—Res Adjudicata — Replevin.—A judg- 
ment debtor conveyed both real and personal property 
to his wife, the two conveyances constituting only one 
transaction. The judgment creditor caused the per- 
sonalty to be seized on execution, and it was replevied 
by the wife. The wife having obtained judgment in 
the replevin suit, a suit inequity was brought to sub- 
ject the land to execution: Held, that the judgment in 
the replevin suit was conclusive as tothe validity of 
the transfer of the real as well as of the personal prop- 
erty.—BAXTER V. MYERS, Iowa, 52 N. W. Rep. 234. 

65. LANDLORD AND TENANT— Dangerous Premises.— 
The lessor of an hotel is not liable for injury to a guest 
by the fall of an awning known to be unsafe, unless 
bound by the lease to keep the awning in repair.—FEL- 
LOWS V. GILHUBER, Wis., 52 N. W. Rep. 307. 

66. LIFE INSURANCE—Beneficiaries.—Where a policy 
of life insurance is payable to the wife of the insured, 
“for her sole use if living, in conformity with the stat- 
ute, and, if not living, to her children, or their 
guardian,” and the wife and one of her three children 
die before the insured, the personal representative of 
the deceased child is entitled to nothing under the pol- 
icy, since each child’s interest is contingent, and could 





vest only on her surviving her mother.—WALSH v. 
MUTUAL LIFE INS. CO., N. Y., 31 N. E. Rep. 228. 

67. LIMITATIONS.—A partnership debt, collected by a 
surviving partner while his deceased partner’s estate 
was being administered, could have been collected by 
the administrator as a debt due the estate, and a hal 
share therein cannot, after six years, be recovered 
from the partner by decedent’s child, then an infant.— 
DANIELLS V; DANIELLS, Mich., 52 N. W. Rep. 302. 

68. LIMITATIONS—Trespass on Land.—By Rev. St. 1881, 
§ 292, barring in six years an action against a railroad 
company for a tortious entry on lands, the cause of 
action accrues when the unlawful entry is made, and 
the running of the statute is not affected by a change 
in the ownership of the railway.—PICKETT v. TOLEDO, 
St. L. & K. C. R. Co., Ind., 31 N. E. Rep. 200. 

69. MASTER AND SERVANT—Contributory Negligence. 
—Where a blacksmith in defendant’s service was sup- 
plied with an incompetent helper, and complained to 
defendant’s foreman, and was assured by him that an- 
other helper would be employed as soon as a suitable 
one could be obtained, and plaintiff was thereafter in- 
jured through the incompetency of his helper, he can- 
not be charged with contributory negligence for having 
continued to work with such incompetent helper.— 
WuwsT V. ERIE CITY IRON WORKS, Pa., 24 Atl. Rep. 291. 

70. MASTER AND SERVANT—Fellow-servants.—A mas- 
ter held not responsible to a servant for the act of a 
fellow-servant, in negligently selecting a defective in- 
strument—an iron hook—to which to attach a pulley to 
raise a heavy weight in a boiler shop, that being 
a proper detail of the work in which the servants were 
engaged.—LING Vv. St. PAUL, M. & M. Ry. Co., Minn., 52 
N. W. Rep. 378. 

71. MASTER AND SERVANT— Negligence.—Where it is 
the custom of a railroad company to repair its cars on 
tracks on which no trains are switched, an em- 
ployee, directed by the company’s foreman to repair a 
car standing on a side track used for switching, has 
the right to assume that the company will use ordina- 
ry care in protecting him against the increased dan- 
ger; and if he is injured without his fault, and through 
the failure of the company to cause signal flags to be 
so placed at aswitch as to warn train men not to run 
cars on such track, the company is liable.—LOUIS- 
VILLE, E. & ST. L. C. R. CO. V. HANNING, Ind., 31 N. E. 
Rep. 187. 

72. MECHANICS’ LIENS.—The fact that a claim for a 
lien includes charges for which no lien is given, will 
not defeat that portion of the claim for which a lien is 
provided, where the charges are separately stated.— 
MAYNARD V. IVEY, Nev., 29 Pac. Rep. 1090. 


73. MECHANIC’S LIEN.—When two defendants have 
made a joint contract with a builder for the erection of 
several buildings for a definite sum of money for all of 
them, some of which are to placed on a lot owned in 
severalty by one of the defendants, and others to be 
erected on another lot, owned in like manner by the 
other defendant, and a subcontractor furnishes lumber 
and other building material which is used for the erec- 
tion of such buildings under an entire contract with 
the builder, and complies with the provisions of sec- 
tions 5469. 5470, Comp. Laws, he is entitled to a joint 
lien until he has been fully paid for the lumber and 
material furnished under such contract.—FULLERTON 
Vv. LEONARD, 8S. Dak., 52 N. W. Rep. 825. 

74. MECHANICS’ LIENS — Estoppel.—In an action to 
foreclose a subcontractor’s lien, it appeared the super- 
vising architect, before giving the principal contract- 
ors an estimate for payment, asked one of the sub- 
contractors if they were satisfied with the principal 
contractors, and that he answered that they were per- 
fectly good. The owner of the building then paid the 
principal contractors the full amount of the contract 
price, but he was not misled by statements of the sub- 
contractor, nor induced thereby to make such pay- 
ment: Held, that such statements did not operate as 
an estoppel in pais against the subcontractors.—Sm™- 
ONSEN V. STACHLEWICZ, Wis., 52 N. W. Rep. 310. 
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75. MORTGAGE—Estoppel.—Defendants were husband 
and wife. At the time of executing the mortgage the 
wife made affidavit that she had purchased certain 
property of plaintiff for her own benefit, and that the 
mortgage on other property was given for her own use 
to secure the purchase price, and not to secure any 
debt of her husband. Plaintiff, relying on her state- 
ments in the aftidavit, sold her the property and took 
the mortgage to secure the note giventherefor: Held, 
in an action to foreclose the mortgage, that she was 
estopped from claiming that she signed the note and 
mortgage as surety for her husband.— TAYLOR V. 
HEARN, Ind., 31 N. E. Rep. 201. 

76. MORTGAGE—Evidence.—Evidence that the parties 
to a deed agreed that the land might be redeemed is 
not sufficient to prove that the deed was a mortgage, 
where there is no evidence of the existence of any 
mortgage debt.—FISHER V. GREEN, III1., 31 N. E. Rep. 172. 

77. MORTGAGES—Foreclosure.—In an action to fore- 
close a mortgage, the filing of a notice of lis pendens is 
constructive notice to a subsequent tenant of the 
mortgagor that the court, by the appointment of a re- 
ceiver, may cut off whatever interest such tenant may 
acquire inthe mortgaged premises, unless he should 
elect to attorn to the receiver, and pay to him all rents 
for the use of the premises after the date of appoint- 
ment, as the rights of the receiver are not affected by 
the provisions of the lease and the payment of the rent 
in advance to the mortgagor.—GAYNOR VY. BLEWETT, 
Wis., 52 N. W. Rep. 313. 

78. MORTGAGES—Validity.—A mortgage in good faith 
by a pre-emptor of land prior to the time of making 
his final proof is not a grant or conveyance within the 
prohibitory clause of Rev. St. U.S. § 2262, which pro- 
vides that “any grant, except in the hands of bona fide 
purchasers, for a valuable consideration, shall be null 
and void, except as provided in § 2288,”—NORRIS V. 
HEALD, Mont., 29 Pac. Rep. 1121. 


79. MUNICIPAL CORPORATION—Defective Sidewalk.—A 
bill-board standing by a sidewalk, in such a decayed 
condition as to make it unsafe for persons to pass on 
the walk, renders the walk defective, within the mean- 
ing-of Acts 22d Gen. Assem. ch. 25,§1, which requires 
actions against municipal corporations for personal 
injury resulting from defective streets or sidewalks to 
be brought within six months, unless written notice 
specifying the place and circumstances of the injury 
be served on the corporation within 90 days after the 
injury occurred.—BLIVENS V. CITY OF S1oUx City, Iowa, 
52 N. W. Rep. 246. 


80. MUNICIPAL CORPORATIONS—Grading Streets.—Un- 
der Const. 1870, art. 2, § 13, providing that “private 
property shall not be taken or damaged for public use 
without just compensation,” the owner of a city lot 
abutting on a street is entitled to recover damages 
from the city for injury to his property caused by 
grading the street, though the street has never been 
graded before.—CITY OF BLOOMINGTON VY. POLLOCK, 
Ill., 31 N. E. Rep. 146. 


81. NATIONAL BANKS — Taxation.—Where a national 
bank is taxed for lands paid for out of its capital stock, 
the assessment upon its capital stock should be made 
after deducting from its cash value the value of such 
real estate.—FIRST NAT. BANK OF ALBIA V. City COoUN- 
CIL OF ALBIA, Iowa, 52 N. W. Rep. 334.° 

82. NEGLIGENCE—Remote and Proximate Cause.—In 
an action to recover damages for personal injuries suf- 
fered in a buggy accident alleged to have been caused 
by defendant’s negligence in leaving a dead dog in the 
highway, it appeared that defendant’s dog had died, 
and been properly placed by him out of the way, but 


was removed by some mischievous persons on to the - 


highway, of which defendant was notified: Held, that 
plaintiff had failed to show negligence in the defend- 
ant.—DAVIS V. WILLIAMS, Ind., 31 N. E. Rep. 204. 

83. NEGOTIABLE INSTRUMENT — Continuance.—In an 
action upon a note executed by defendant payable to 
her own order and by her indorsed in blank, an affida- 





vit for continuance on account of her illness, which 
states that defendant would testify that the note was 
for the accommodation of athird person, who was to 
use it as collateral, and return it to defendant at or be- 
fore maturity, and that the plaintiff had notice of the 
character of such note, and of the purposes for which 
it was executed, is insufficient, since it fails to show 
any defense to the note.—-HODGES V. NASH, III., 31 N. E. 
Rep. 151. 

84. PARTNERSHIP—Commercial Paper.—A partnership 
organized “for the purpose of carrying on the business 
of sawing lumber, pickets, and lath,” is ‘‘non-trading”’ 
in character, and an individual partner has no right, 
as a mattter of law,to execute a note in the name of 
the firm without the knowledge of his copartners, in 
the absence of express authority, or a course of dealing 
from which such authority can be presumed.—DOWLING 
Vv. NATIONAL EXCH. BANK OF BOSTON, U. 8. 8. C., 125. C. 
Rep. 928. 

85. PARTNERSHIP—Evidence.—Proof that complainant 
and defendant made an agreement for the purchase 
for their joint benefit of a single tract of land, and the 
erection of a building thereon; that the land was 
bought and the building erected by defendant in his 
own name, with his own money, and on his own re- 
sponsibility; and that complainant advanced no 
money, and assumed no liability on account of the 
transaction—is insufticient to show that they were co- 
partners.—MORTON V. NELSON, IIl., 31 N. E. Rep. 168. 

86. PARTY WALL—Mutual Support.—A person is liable 
in an action by another possessing an easement for 
support by a party wall resting partly on the land of 
each, for damages resulting from the removal of that 
support by persons doing work on his property which 
he had employed them to do.—BRIGGS V. KLOSSE, In@., 
31 N. E. Rep. 208. 

87. PLEADING—Counter claim.—The test of a counter- 
claim is whether the defendant could have maintained 
an independent action on the demand as set forth in 
it.—MCKINNEY V. SUNDBACK, 8. Dak., 52 N. W. Rep. 322. 

88. PRESUMPTIONS—Loss of Records.—After the lapse 
of 30 years, the existence of a judgment and execution 
recited in a sheriff's deed will be presumed, on proot of 
the destruction of the records of the court from which 
the execution purported to issue.—GIDDINGS V. LEA, 
Tex., 19S. W. Rep. 682. 


89. PRINCIPAL AND AGENT.—A tenant in common of 
oil lands, who has been created agent by his co-tenants 
to receive their shares of royalities under a lease of the 
land, and who afterwards receives money due his co- 
tenants, not mentioned in the instrument creating him 
agent, cannot treat his liability to account for such 
money as a common debt, but holds it as trustee, 
where he received it in consequence of the authority 
to receive the other moneys, and charged himself with 
it as trustee, with the knowledge and approval of his 
co-tenants.—SHEARMAN V. MORRISON, Penn., 24 Atl. Rep. 
313. 


90. PRINCIPAL AND AGENT.—Where defendant, who 
was agent to procure contracts for certain land “in ac- 
cordance with printed contracts furnished,’ employed 
plaintiff to make the contracts, giving instructions for 
their execution different from the printed contracts, 
he is personally liable to plaintiff for the services.— 
TAYLOR V. NOSTRAND, N. Y., 31 N. E. Rep. 246. 

91. PRINCIPAL AND AGENT—Agency.—Where defend- 
ant purchased lumber of plaintiff for the purpose of 
building a house for third persons, and s@ch third per- 
sons did not authorize such purchase, and he in pur- 
chasing made no bargain on their behalf, nor had the 
goods charged to them, but merely gave plaintiff or- 
ders on such persons for some of the money due under 
his contract with them, defendant was not the agent 
of such persons.—ATLAS LUMBER Co. V. SCHENCK, Colo., 
29 Pac. Rep. 1137. 

92. PUBLIC LAND — Military Land Warrant.—Under 
Act Cong. Sept. 28, 1850,§ 4, which declares that “all 
sales, mortgages, letters of attorney, or other instru- 
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ments” affecting the tithe to any military land warrant 
issued under said act “made or executed prior to the 
issue, Shall be null and void to all intents and pur- 
poses Whatsoever,”’ a power of attorney to sell land to 
be located with such a warrant invalid when such 
power of attorney was given before the passage of Act 
Cong. March 22, 1852, making such warrants assignable, 
before issuance of the certificate of location, 
though after the issuance of the warrant.—JOHNS V. 
WARREN, Iowa, 52 N. W. Rep. 230. 

03. RAILROAD COMPANTES—Control of Station.—A rail- 
roud company has a right to order that hacks shall 
not stand in front of the entrance to its station, and to 
remove a hackman who willfully disobeys sych order, 
using as much force as may be necessary.—SMITH V. 
NEW YorkK, L. E & W. R. Co., Penn., 24 Atl. Rep. 304. 

4. RAILROAD COMPANIES—Contributory Negligence. 

Where the servant has equal knowledge with the 
master of the construction and condition of the road- 
bed of a railroad company, and knows all the dangers 
and hazards incident to his work thereon, such serv- 
ant assumes all the risks and hazards of his employ- 
ment.—CLARK V. MissourrT Pac. Ry. Co., Kan., 29 Pac. 
Rep. 1138. 

%. RAILROAD COMPANIES—Killing Stock.—The mere 
fact that a person on horseback engaged in driving 
cattle along a highway towards a railway crossing, did 
not ride forward as the cattle approached the same, 
and look for coming trains, is not conclusive evidence 
of negligence onthe part of such person.—TUTHILL V. 
NORTHERN Pac. R, Co., Minn., 52 N. W. Rep. 384. 


is 


%. RAILROAD COMPANIES—Stock Killing Cases.—One 
who has a license from the lessee of land to pasture 
his sheep thereon cannot recover of a railroad com- 
pany for sheep which pass onto the track, through an 
opening made by the lessee for his accommodation in 
the fence, which had been erected by the company un 
der the provision of Civil Code, § 485, requiring railroad 
companies to fence their track.—McCoy v. SOUTHERN 
Pac. Co., Cal., 20 Pac. Rep. 1110. 


97. RAILROAD MORTGAGES — Priorities. — Judgments 
obtained against a railroad company, by the owners of 
land abutting on a street, through which the road runs 
merely by consent of the city council, for damages to 
their land caused by the construction and operation of 
such road, are entitled to priority of payment over 
mortgage bonds out of the fund produced by a sale of 
the road to foreclose such mortgage, since the right of 
the owners of private property taken or damaged for 
public use to compensation therefor as guarantied by 
Const. 1870, art. 2, § 13, cannot be defeated by mortgag- 
ing the property of the corporation that takes or dam- 
ages the property.—PENN MutT. LIFE Ins, Co. v. HEISS, 
Ill, 31 N. E. Rep. 138, 

98. REMOVAL OF CAUSES — Citizenship. — To sustain 
federal jurisdiction over a removed cause on the 
ground of diverse citizenship, the record must show 
such diversity at the commencement of the suit, and 
not merely at the time of removal or subsequently.— 
KELLAM V. KEITH, U.S. 8. C., 12S. C. Rep. 922. 


99. REPLEVIN.—In replevin by Vendors for goods al- 
leged to have been obtained by means of false repre- 
sentations, a previous action for the purchase money 
isno bar toa recovery, where it is shown that such 
auction was brought by direction of the vendor's agent 
without their knowledge or consent, and in ignorance 
of the falsity of the representations, and that they dis- 
missed said action as soon as they learned of it.—LEE 
Vv. BURNHAM, Wis., 52 N. W. Rep. 256. 

100. REPLEVIN—Chattel Mortgages.—In an action to 
recover personal property which has been mortgaged 
in another State, when rightfully in possession of the 
mortgagor, and afterwards brought into this State and 
sold it is not error to receive in evidence the statutes 
concerning chattel mortgages of the State where the 
mortgage was executed, if properly pleaded.—HANDLEY 
v. Harris, Kan., 29 Pac. Rep. 1145. 

lol 


REPLEVIN—Damages,—Where, in an action to re 





cover specific personal property, itis found that the 
plaintiff is entitled to a recovery, and the property has 
not been delivered to him, its value must be assessed 
us of the time the right of action accrued; in this case, 
confessedly, on the day plaintiff demanded a return of 
the property.—MCLEOD Vv, CAPEHART, Minn., 52 N. W. 
Rep. 381. 

102. REPLEVIN—Estoppel in Pais.—A person who sells 
a horse in his possession, in which others have, un 
known to the purchaser, joint interests with him, is 
estopped from setting this up as a defense to an action 
by the purchaser for possession of the horse,—KAIGEK 
V. BRANDENBURG, Ind., 31 N. E. Rep. 211. 

103. RES JUDICATA.—In an action to enforce a forfeit 
ure of land for breach of a condition in the grant, a 
judgment entered for defendant on the ground that 
plaintiff had not iotified defendant of the breach be 
fore bringing the action is no bar to a subsequent ac 
tion, after notice, for the same breach.—ROSE Vv. CITY 
OF YONKERS, N. Y., 31 N. E. Rep. 236. 

104. RES JUDICATA.—Two writs of attachment by dif 
ferent plaintiffs were levied the same day on a stock of 
goods which was in possession of one holding under a 
chattel mortgage. Aseparate portion of the goods was 
taken under each writ. The mortgagee intervened in 
the suits, and there was a judgment in one declaring 
his mortgage void, after which he dismissed his inter 
vention as to the other suit: Held, in his action for 
conversion against the sheriff and the plaintiffs in such 
other suit that such judgment was no bar.—WOODWARD 
Vv. JACKSON, Iowa, 52 N. W. Rep. 358. 

105. SALES ON APPROVAL—Notice.—Where plaintifis 
sold defendant school board certain furnaces on trial, 
under a written agreement which fixed a period within 
which the trial was to be made, defendant, in order to 
relieve itself of liability, must show that it gave notice 
of disapproval of the furnaces within the time fixed.— 
BUTLER V. SCHOOL DIST, OF BOROUGH OF LEHIGHTON, 
Penn., 24 Atl. Rep. 308. 


106, SCHOOL =DISTRICTS—Contracts, — A contract for 
building a school-house, void because made only by 
one member of the school board, may be ratified and 
made binding by the action of the school district in 
completing the building left unfinished by an abscond 
ing contractor; by furnishing the same with seats, 
desks, and other necessary school-house furniture; by 
occupying the same for school purposes; and by insur 
ing the same.—SCHOOL DIST. NO. 39 OF BROWN COUNTY 
LLIVAN, Kan., 29 Pac. Rep. 1141. 
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107, SCHOOL DIsTRICTS—Powers of President.—Code, § 
1740, providing that the president of a school board 


“shall appear in behalf of his district in all suits 
brought by or against the same,’ does not authorize 


such officer to bring suits on his own motion.—INDE 
PENDENT SCHOOL DIST. NO. 6 OF CEDAR TP. V. WIRTNER, 
Iowa, 52 N. W. Rep. 243. 

108. SETTLEMENT—Burden of Proof.—In an action for 
a breach of contract in failing to properly pasture 
plaintiffs’ cattle, and to recover a sum alleged to have 
been paid under protest for a release of the cattle, 
where defendant admits the payment, but pleads that 
it was made in full settlement for the pasturing, the 
presumption is in favor of a settlement, and the bur 
den of proof is on plaintiffs to overcome it.—SEWELL V. 
MEAD, Iowa, 52 N. W. Rep. 227. 

109. STATUTES—Change in Revision.—A change in the 
phraseology of a statute made by means of a general 
revision of the entire body of the law cannot be re- 
garded as so clearly indicative of a special design and 
purpose on the part of the legislature as when the 
change is made by direct amendment.—HUuUGO V. MIL 
LER, Minn., 52 N. W. Rep. 381. 

110. TAXATION—Correction of Assessment,—By Code, 
§ 841, which provides that “the county auditor may 
correct any clerical or other error in the assessment or 
tax book, and, when such correction affecting the 
amount of tax is made after the book shall have passed 
into the hands of the treasurer, he shall’ make the 
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necessary debits and credits, ‘and report the same to 
the supervisors,’ the auditor has power to correct the 
tax book when in the hands of the county treasurer,— 
RIDLEY V. DOUGHTY, Iowa, 52 N. W. Rep. 350. 

111. TAXATION—Foreign Corporations.—A foreign cor- 
poration which does some of its manufacturing in New 
York, though the greater portion is done in another 
State, is within the exception of Laws 1880, ch. 542, § 3, 
as amended by Laws 1885, ch. 359, providing that any 
foreign corporation, doing business in New York shall 
be taxable there, except manufacturing Corporations 
“carrying on manufacture within this State.’—PEOPLE 
Vv. WEMPLE, N. Y., 31 N. E. Rep. 238. 

112. TAXATION—Foreign Insurance Companies — Act 
Jan. 29, 1879, §§ 7, 538, us amended by Laws 1881, ch. 96, 
§ 18, declaring taxable “the privilege of opening and 
establishing an office or agency for the insurance of 
tire, life or accident in the taxing district, for compa- 
nies not chartered by the laws of the State of Tennes- 
see,” does not impose a tax upon foreign companies, 
but upon agents who establish oftices for doing the 
business of representing them, and consequently is 
unaffected by the revente acts of 1887, 1889 and 1891, 
which provide that foreign insirance companies shall 
pay 2's; per cent, on gross premium receipts “in lieu of 
all other taxes.”— CITY OF MEMPHIS V. CARRINGTON, 
Tenn,, 198. W. Rep. 673. - 

118. TAXATION—Township Boundaries.—Where, pend- 
ing an appeal to the supreme court involving the 
validity of a certain tax levied on all taxable property 
in atownship for the purpose of meeting an appro- 
priation voted by it, the boundaries of such township 
are changed, and thereby certain real estate’ in an- 
other township is attached to the township whose 
property is sought to be taxed, and the supreme court 
declares the tax valid, the real estate so attached is 
subject to such tax.—LAKE SHORE & M. 8. Ry. Co. v. 
SMITH, Ind., 31 N. E. Rep. 196. 


114. TAX .TITLES— Redemption.—Under Rev. St. 1874, 
ch. 120, § 216, which provided that notice of the time in 
which to redeem land from tax sale must be served 
“upon the person in whose name the same was taxed or 
specially Jassessed,” proof of service of such notice on 
the person in whose name the land was taxed is insuf- 
ficient to sustain a sale for a special assessment, even 
where it does not appear whether the land was special- 
ly assessed in the name of any person or not —GAGE V. 
WEBB, IIL, 31 N. E. Rep. 130. 


115. TRIAL—Discharge of Juror.—In this State, when, 
during the trial of a criminal case, and before the case 
has been finally submitted to the jury, a juror becomes 
sick and unable to sit further in the case, the court 
may order such juror discharged, and a new juror 
Sworn to complete the panel, and the trial begin anew; 
or the court may discharge the entire jury, and then 
or subsequently impanel another jury to try the case. 
—STATE V. HASLEDAHL, N. Dak., 52 N. W. Rep. 315. 

116. TRIAL—Parol Instructions.—Code, § 187, subd. 6, 
providing that the instructions which may be neces- 
sary inacase shall be given in writing before argu- 
ment, does not allow the giving of parol instructions, 
although the same be taken by a stenographer, and 
afterwards extended.—BROWN V CRAWFORD, Colo., 29 
Pac. Rep. 1137. 

117. TROVER—Shares of Stock.—Trover for the value 
of stock of a mining corporation, deposited with its 
treasnrer for delivery to the holder on his performance 
of certain mining work, will lie against the treasurer 
personally for fraudulently withholding it when de- 
manded upon performance of the work.—MCDONALD 
Vv. MCKINNON, Mich., 52 N. W. Rep. 303. 

118. VENDOR AND VENDEE—<Action for Price.—In an 
action for the price of land, when the deed was depos- 
ited in escrow till the money be paid, and in the mean- 
time the vendee entered into possession, payment 
cannot be resisted on the ground that the title was in 
cumbered, but the vendee must look to the covenants 
in the deed for indemnity against a prior lien,—HEARD 





V. MORNING STAR LODGE KNIGHTS OF HONOR, Ark., 198. 
W. Rep. 711. 

119, VENDOR AND VENDEE—Taxes Paid.—A grantee by 
mnesne conveyances under a void tax sale cannot es- 
tablish a lien against the land for taxes paid by his 
grantors prior toa purchase by defendant in good faith 
from the real owner.—BROWN V. POOLE, lowa, 52. N. W. 
Rep. 349. 

120. WILL—Construction.—A testator devised land to 
his daughter, “to have and to enjoy the rents, issue, 
and profits and income, for and during the term of her 
natural life-time, and on her demise the said estate 
shall descend to and vest in such heirs of her body be 
gotten, in fee-simple.”” The will further provided that, 
in case said daughter should die leaving the testator 
surviving her, and without heirs of her body begotten, 
or in case she should survive the testator, and “shall 
die upon entering upon the enjoyment of said estate 
for life, as before provided, without leaving any such 
heirs of her body begotten as aforesaid,” the estate 
should go to the heirs of the testator: Held, that the 
daughter took only a life estate.—KIENE V. GMEHLE, 
Iowa, 52 N. W. Rep. 232. 

121, Witt—Construction,—A testator made his widow 
sole executrix, and declared, “All my honest debts are 
to be paid out of my real or personal estate that can be 
best spared, in the opinion of my executrix.” Less 
than a year after the testator’s death the widow sold 
some of his land by a deed which made no reference to 
the will: Held, that after the lapse of 2 years, and the 
death of both the widow and her grantee, it would be 
presumed that the sale was made for the purpose of 
paying the testator’s debts, and that the deéd would 
pass title, although no debts were proved up against 
the estate.—GRIFPFIN V. GRIFFIN, IIL, 31 N. E. Rep. 131. 


122. Witt—Construction.—A testatrix by her will be 
queathed to her daughter certain property “in trust 
for her sole use and benefit, and of her children and 
their children thereafter. But, in the event that my 
daughter should die and leave no children as heirs to 
the within mentioned property, then it is my will and 
desire that all of said property should go to my 
brother.”” The daughter survived the testatrix and had 
several children: Held, that the daughter took a life 
estate, with remainder in fee to her children,—SCHAE 
FER V. SCHAEFER, II1., 31 N. E. Rep. 136. 


123. WILL—Construction —A will devised “unto my 
son, upon his arrival atthe age of twenty-one years, 
the three-fifths of my estate. If either of my children 
should die without issue, their share of my estate shall 
revert to my estate, and the surviving child shall take 
the share of the deceased one: Held, that the son 
surviving the testator took an estate in fee-simple, the 
provision as to death without issue referring only to 
death before the testator.—IN RE ROBINSON'S ESTATE, 
Pa., 24 Atl. Rep. 297. 

124. WILLS — Undue Influence—Witness.— A person 
who appreciates the varying moods of another, and 
who is able to judge of his acts with full knowledge of 
his peculiarities, would bean “intimate acquaintance,” 
within the meaning of Code Civil Proc. § 1870, subd. 10, 
inaking competent “the opinion of an intimate ac 
quaintance respecting the mental sanity of a person, 
the reason of the opinion being given.”’—CARPENTER 
V. BAILEY, Cal., 29 Pac. Rep. 1101. 

125. WITNESS — Impeachment. — Declarations and 
statements made by an agent of an insurance com 
pany, in conversations with others, that “he had ac- 
cepted a risk; that “he had taken a premium note ;” 
that “the policy was not issued on account of his neg 
ligence,” can be used as impeaching evidence in cases 
when the agent testifies, and his attention is called to 
the time at which, the place where, and persons with 
whom these conversations occurred, and he denies 
them; but a party who brings an action against an in- 
surance Company, on a verbal contract, cannot make 
his case in chief by proving such statements and 
declarations by other persons.—GERMAN FIRE INs. Co 
V. SCHROEDER, Kan., 29 Pac, Rep. 107s, 
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Why Visit St. Louis? 





BECAUSE it is the Metropolis of the West and Southwest, and the Best Railroad 
and Commercial Center in America. 

BECAUSE it offers to Buyers Exceptional Advantages, being the Best Market in the 
United States for Merchandise of every description. 

BECAUSE its Manufacturing Wholesale and Retail Establishments are the Finest on 
the Continent in their respective lines. 
BECAUSE St. Louis Real Estate affords an Unsurpassed Medium for the Safe In- 
vestment of Large or Small Amounts with the certainty of Liberal Returns. 
BECAUSE there are now being erected in St. Louis a number of Magnificent Hotels 
and Office Buildings at an aggregate cost of upwards of $12,000,000, 

BECAUSE St. Louis is the Center of the Most Productive and Best Section of the 
United States; has exceptionally Cheap Coal, an abundance of Water, and 
every facility for Manufacturing and Commerce. 


THE PEOPLE OF THE UNITED STATES ARE CORDIALLY IN- 
PITED TO VISIT ST. LOUIS DURING THE COMING FALL! 


The Great Annual Exposition will open Wednesday, September 7. and will 
continue until October 22. 

Gilmore’s Band of 100 Pieces will open the Exposition and give Four Con- 
certs daily. 

The Veiled Prophet will parade with Oriental Splendor Tuesday, October 4. 

The St. Louis Fair, the Grandest Fair in America, opens Monday, October 3, 
and continues open until Saturday, October 8. 

Upwards of 75,000 Gas and Electric Lights will be used in the Magnificent 
Street Illuminations. 


Gorgeous Electrical Panorama will be seen on the principal streets. 


REDUCED RATES ON ALL RAILROAD AND STEAM- 
BOAT LINES. 





Tourists and others crossing the continent should obtain transportation 
“via St. Louis’? and stop off in St. Louis a few days to enjoy the Carnival 
Features. 


For information as to railroad rates apply to nearest Station Agent. For other 
information apply to 


Bureau of Information, Autumnal Festivities Association, St. Louis. 





